Seeds Regulation, Food Security
and Sustainable Development

Thus far, debates relating to the adoption of the proposed amendments to the Patents Act 1970
have focused overwhelmingly on its consequences for the pharmaceutical sector. However, the
Act is only one among several other legal instruments expected to have a significant impact on
the future development of agriculture. This article argues for the widening of the patents
debate to include agriculture, which under the current WTO regime, is now bound to its
regulations relating to trade and intellectual property. It also looks at several legal
instruments, already in place or in the offing, examining them together in the light of the
linkages and overlaps between them. At the same time, these instruments need to be examined
in context of the international framework, for increasingly, international treaties and
conventions have come to exercise some influence at the national level.
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theimplementation of WTO treaties, in particular in thefield

of patents. Debates concerning the Patents (Amendment) Act,
2005 have focused overwhelmingly on medica patents and
questions of access to drugs because this happens to be one of the
most visibleimpacts of the introduction of product patents. Never-
theless, other areas, in particular agriculture, are aso affected by
the Patents (Amendment) Act, 2005 and further attention needs
to begiventotheimplications of the amendmentson food security.
Thisisimportant in general but aso more specifically because the
minister for commerce and industry conceded that there was scope
for further debating questions related to flexibility or safeguards
concerning new chemica entities and micro-organisms and intro-
duce changesin the legidation at alater date.l A technical expert
group was accordingly set up on April 5, to determine whether
it would be possible to limit the scope of patentability to new
chemical entities and to exclude micro-organisms from patenting.
Despite the importance of patents in recent debates, the
Patents (Amendment) Act, 2005 isonly one among several legal
instruments that have or will have significant impact on the
development of agriculture in years and decades to come. In
particular, Parliament is now considering a proposa for a new
Seeds Act which has the potential to indirectly bring substantial
changes to the existing intellectual property protection regime
in agriculture. Further, while the question of plant variety
protection and farmers' rights was comprehensively addressed
in the Protection of Plant Varieties and Farmers' Rights Act,
2001 (Plant Variety Act), the fact that the Act is yet to be
notified must bereadinthecontext of theproposed new Seeds Act.
This article examines various issues arising in the context of
adoption of the Patents (Amendment) Act, 2005, the possible
further amendments to the Patents Act, the Seeds Bill, 2004, the
Plant Variety Act and other relevantinstrumentssuch asthe Rules
for the Manufacture, Use, Import, Export and Storage of Haz-
ardous Micro Organisms, Genetically Engineered Organisms or
Cedlls, 1989 (Biosafety Rules) and the Biological Diversity Act,
2002. Despite the fact that these legal instruments cover distinct
issues, they need to be examined together because there are a
number of links as well as overlaps which must be taken into
account. Further, each of these instruments must be analysed in

I nrecent months, there have been renewed debates concerning
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view of the existing and evolving international law framework
given that international treaties play an increasingly important
role in influencing developments at the national level.

I
Existing Legal Framework

Seedsconstituteonly oneinput among ahost of factorsthat con-
tributeonthewhol eto ensuring agriculture’ scontribution tofood
security, to the realisation of the right to food and to sustainable
use and conservation of environmental resources. Seeds never-
theless congtitute one of the focal points of debates at present.

From alega point of view, seeds are regulated from at |east
threedifferent perspectives. First, thequality of seedsisregulated
to ensure that seeds purchased conform to the characteristics that
have been advertised. Second, the safety of seeds is regulated
through biosafety measuresto ensure that new or imported seeds
do not create unwanted environmental harm. Third, in recent
years, the intellectual property protection regime has rapidly
expanded to include new seeds or new micro-organismsinserted
in seeds as products which can be protected under different types
of intellectual property rights.

The regulation of seeds has been and remains of tremendous
importance because of the direct implications that it has on the
majority of the population engaged in agriculture as well as on
the fulfilment of basic food needs. Until a decade ago, the various
legd instruments governing seeds remained relatively unintrusive
insofar as they were by and large limited to ensuring seed quality
and did not intrude into farmers’ and researchers’ ability to freely
exchangeand changeseeds. Thissituation hasdramatically changed
in the recent past. Changes have largely first taken place at the
international level and have been progressively integrated into
domesticlaw. Thissection thereforeexploresboth theinternational
and nationa dimensions of seed-related regulatory frameworks.

The International Context

Theinternational legal framework concerning seedshasrapidly
evolved over the past couple of decades. Thiscan bedivided into
three broad categories. First, there are instruments which are
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concernedin direct or indirect wayswith sustainable agriculture,
the quality of seeds and the environmental impact of agricultural
practices. Second, there are instruments which focus mostly on
the social and human aspects of agriculture such as human rights
treaties. Third, there areinstrumentswhich focuslesson thefood
security aspect of agriculture and more on its economic aspects
by emphasising tradein agricultural products and promoting the
development of commercially valuable new crops. Theseinclude
trade treaties and intellectual property rights instruments.

Inthefirst category, themost relevant treaty isthe International
Treaty on Plant Genetic Resources for Food and Agriculture
(PGRFA treaty) which provides the main legal framework
concerning international cooperation for agricultural research.2
ThePGRFA treaty focusesontheexchange, useand conservation
of germplasm, one of the most important sources of new plant
varietiesin the formal sector. The treaty seeksto maintain some
aspects of the broad system of free exchange of germplasm that
provided the basis for the advances that led to the development
of varieties ushering the green revolution.3 The promotion of
free exchangeis, however, heavily qualified by the (re)assertion
by source countries of their sovereign rights over seeds and
biodiversity. As aresult, the compromise which has been found
isthat states maintain sovereignty over their germplasm but agree
to ‘facilitate’ access in the case of a limited number of crops.

Another important treaty is the Biodiversity Convention. In
general, it provides for the conservation and sustainable use of
all biological resources, includingagricultural biodiversity. Further,
it includes a special programme of activities on agricultural
biodiversity which seeks to promote agricultural practices that
minimise the negative impacts on agro-biodiversity and foster
theconservation and sustai nabl e use of genetic resourcesof actual
or potential valuefor food and agriculture.# Itsimportance stems
from the fact that it is one of the main treaties concerned with
environmental protectionwherethelink with agriculturehasbeen
clearly made. Further, the Biosafety Protocol which has been
adopted withinthe context of the Biodiversity Conventionfosters
further links with agriculture since some of the main issues with
regard to genetically modified organisms arise in the context of
their deliberate release into the environment as seeds.

In the second category of instruments focusing on social and
human rights aspects, the International Covenant on Economic,
Social and Cultural Rightsisoneof themost relevant instruments.
It recognises, for instance, the human right to food which directly
links food security and human rights. The core elements of the
rightincluderequirementsof availability aswell asaccessibility of
food.> Thisincludes a number of direct and indirect links with
the control and rights that farmers have over seeds, the price of
seeds which affect farmers directly and consumers indirectly as
well as seed quality from a health and nutritional point of view.

In the third category focusing on the promotion of more
commercially-oriented agriculture, there hasbeen aspurt of legal
instruments introducing intellectual property rights standards
starting in the 1960s and rapidly evolving in the past couple of
decades, partly asaresult of new economic opportunities offered
by genetic engineering. The two main instruments in this field
arethe TRIPS Agreement andthe UPOV Convention. Theformer
is abroad-ranging treaty which has had impact at various levels.
Inthe context of agriculture, two main aspectscan be highlighted.
Firstly, the TRIPS Agreement provides for the introduction of
life patenting, such as patents on micro-organisms, in all WTO
member states. Secondly, it specifically mandates the introduc-
tion of a form of intellectual property protection for plant
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varieties. Thishasmadeintellectua property protection acentral
concern of agricultural policy in the context of the implemen-
tation of TRIPS commitments. The UPOV Convention has a
much narrower focus and specifically introduces a form of
intellectual property rightsknown as plant breeders’ rightswhich
largely protect commercial breeders of conventional seeds.® In
other words, the UPOV Convention and the TRIPS Agreement
are largely complementary because the former does not provide
specific protection for genetically modified seeds. This does not
imply that the two treaties necessarily address separate situations
sinceaplant variety protected through plant breeders’ rightsmay
aso include a patented micro-organism. In other words, unless
doubleprotectionisspecifically prohibited, plant breeders' rights
and patents can coexist in a specific case.

Intellectual Property Protection

Agricultural policy has been continuously evolving since
independence. Nevertheless, some recent trends may be seen as
especially momentous for the future of agriculture and for the
majority of the population for whom agriculture is alivelihood.
Among the various changes that have been and are taking place,
one of the most significant ones is the increasing focus on
agriculture as a commercia activity that also contributes to the
goals of food security from the individua to the nationa level
rather than an activity providing employment to a majority of
the population. In legal terms, this is visible in the context of
the progressive introduction of intellectual property rights in
agriculture and in the proposed Seeds Bill.

(i) The Patents Act

Historicaly, the Patents Act, 1970 singled out agriculture for
specificrestrictionswithregardto patentability aswell aslimitations
on the scope of the rights granted to patent holders.” The national
consensus on thisissue does not seem to have significantly evolved
between 1970 and the adoption of the TRIPS negotiations. It is
therefore only after the retification of the TRIPS Agreement that
substantive changes to the Act have been made in this area.

A number of changes that have been introduced as part of the
three amendments to the Patents Act in the past decade will have
direct impact on agriculture. The single most important changein
this area is the elimination of the prohibition of product patents,
whichwasintroducedin2005.8 Other changesincludetheremoval of
the shortened duration period for food-related patents and the
elimination of the automatic endorsement of food-related patents
with the mention ‘licenses of right’.2 They also include a revised
definition of theterm inventive step.10 Thisintroduces acontrover-
sia new method of assessment of inventiveness which includes
the* economicsignificance’ of aninvention. Thisseemstoimply that
agenetically modified micro-organism could be patented in cases
where it congtitutes a genuine technological advance as well as
insituationswhereit isonly deemed to be economically beneficial.

Some limitations on the scope of patentability in agriculture
have been retained. Thisincludesthe prohibition of patentability
of plants in whole or in part, of plant varieties and of seeds.
These new provisions require significant attention as the dif-
ferent interpretations that can be given will lead to different
outcomes. Inprinciple, the Patents A ct seemsto provideanumber
of clear exclusions. It adoptstwo of the exceptionsallowed under
the TRIPS Agreement by rejecting the patentability of plantsand
plant varieties. The inclusion of seeds in the prohibition
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reinforces the message that patentability is denied to any part of
a plant.

This does not provide a comprehensive picture of the scope
of patentability in agriculture. In fact, while the introduction of
patents on micro-organisms may berestricted in principle by the
exceptions just mentioned, the case law in other jurisdictions
pointstothefact that courtsmay indirectly providepatent protection
to seeds or plants. Thisis due to the fact that holders of patents
on micro-organisms would argue that their rights should be
upheld regardless of whether the protected micro-organism has
been used inisolation or hasbeen inserted into another organism.
In traditional patent law, it has usually been accepted that patent
protection is not lost in a situation where a patented device is
used inside another device which may or may not be patented.
Before the introduction of life patents, this principle of patent
law would only have applied to human-made devices. Inthe case
of micro-organisms inserted in seeds, the adoption of the same
principle is problematic. The patented micro-organism inserted
into a seed has the unique ability to be found not only in the
seed sold by a licenced dealer but also in the progeny of this
seed. Inother words, whilethereisnoinput fromthepatent holder
into ‘making’ the second generation of the seed, the patented
micro-organism can still be identified in the latter. This callsfor
aseparatetreatment of life patents altogether. However, it cannot
be assumed that courts in India would necessarily treat micro-
organisms any differently than they would treat any patented
mechanical device. Thisis of concern because other courts have
already taken decisions where they determined that even where
plants are not patentable, they may be indirectly protected in
situations where they contain a patented micro-organism. One
of the landmark cases in this area is the case of Monsanto v
Schmeiser decided by the Canadian Supreme Court.1! The court
ruled that Schmeiser had used canola containing a patented cell
and gene without obtaining licence or permission and had there-
fore infringed the patent act.12 This was the result despite the
fact that the Supreme Court had ruled two years earlier that plant
patents are prohibited under Canadian law.13

This discussion of the interrelationship between different life
patents indicates that a simple reading of the limitations on the
scope of patentability in the Patents Act is not sufficient to fully
grasp the specific scope of protection in the future. Thisis one
of the reasons why the expert committee has been asked to
(re)consider the issue of micro-organism patentability. Should
the committee and the government want to ensure that there can
be no extensive interpretation of patent protection for micro-
organisms, two solutions are available. Firstly, the committee
could recommend the inclusion of aspecific provision indicating
that micro-organisms are only protected in isolation and not
where they areinserted into another organism which isitself not
patentable under the Patents Act. Secondly, the committee could
recommend restrictions on the patentability of micro-organisms
based on Articles 7 and 8 of the TRIPS Agreement, the precau-
tionary principleand thefact that Article 27(3)b, which mandates
their protection, is still under review.

(i) Plant Variety Protection Act

Theexclusion of plant varietiesfrom the scope of patentability
under the Patents Act, 1970 is related to the introduction of a
separateplant vari ety protectionregimeaspart of the commitments
taken under Article 27(3)b of the TRIPS Agreement. A decision
was taken to adopt separate legislation, a solution adopted by
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amajority of WTO member states. The resulting Plant Variety
Act introduces two new forms of protection for plant varieties.

First, the Plant Variety Act introduces plant breeders rights
modelled after the UPOV Convention. Plant breeders’ rights
congtitute historically the compromise response of European
statesto the call for intellectual property protectionin agriculture
by the seed industry compounded with a widespread unwilling-
ness to introduce life patents. Plant breeders’ rights are thus a
form of intellectual protection meant to provide incentives to
commercia breeders. They areconceptually closeto patent rights
but differ insofar as the rights granted to commercial plant
breeders are more circumscribed than under patent laws. More-
over, thePlant Variety Act asointroducesfarmers’ rights. These
arerightswhichallow farmerstoregister their varieties, largely in
the same manner that is provided for commercial plant breeders.

The overall impact of the Plant Variety Act is to engineer a
significant shift of policy towardsintellectual property protection
in agriculture even though patents are generally not welcomed
at this stage as indicated above. This can be compared to the
pre-existing systemwherenointellectual property protectionwas
available in the field of agriculture and where the predominant
paradigm wasfreeexchangeof germplasm and knowledgeamong
all concerned actors from local to international levels.

Il
Proposed Regime under Seeds Bill

Changes that have taken place over the past decade with the
adoption of the Plant Variety Act, amendments to the Patents
Actandtheadoption of theBiodiversity Actwhichalsocontribute
to fostering intellectual property protection in biodiversity-
related activitiesareat thevery | east momentous. Their progressive
implementation in coming yearsislikely to foster major changes
in agriculture. While the three acts just mentioned have either
not yet been implemented or are at best on the threshold of
effectiveimplementation, with theintroduction of the SeedsBill,
2004 the government has initiated a new process that may undo
a number of rules and principles set out in existing legislation.

The Seeds Bill, 2004 is generally proposed as a replacement
for the existing Seeds Act, 1966.14 The rationale for a new act
can be traced back to the relatively rapid changes that have been
taking place in the seed sector in the past couple of decades.
Theseincludeinparticularthegrowing, yet till relatively marginal,
role of private seed companies and the progressive introduction
of transgenic seeds.

Seed Registration

Under the Seeds Act, 1966 the government can determine that
the qudity of certain varieties of seed need to beregulated. In such
cases, certain conditionsarelaid down for anyone wishing to barter
or sell any notified seed. The Seeds Bill, 2004 follows the same
generd principle but extends the regulation of seed quality to any
seed sold for purposes of sowing or planting.1®> If passed as
introduced in Parliament, the Seeds Bill would modify the lega
regime for seed quality from one focusing on a small number of
varieties to one which covers the overwhelming mgority of local
farmer varieties of seeds. Thisis a major step which seems to be
largely out of linewith theevol ution of agricultureinthe past couple
of decades. Thisisnot to deny that changes havetaken place. Thus,
the private sector seed industry’s role has significantly increased
insomespecificcrops. Thiswarrantstheextension of quality control
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toall seedstraded by commercial seed sector actors. However, there
is no rationale for extending registration obligations to individual
farmers bartering or selling seeds to each other. The Seeds Bill
goes one step further insofar as it not only imposes that all sold
or bartered seeds should be registered but also imposes the reg-
istration of all seed producers and seed dedlers. Under the Bill,
aseed dedler includes anyone who supplies seed by himself or on
someone else’s behaf and includes anyone, including someone
who smply desires to barter seeds.16

The registration system proposed in the Bill deserves severd
comments. First, it is largely for the proposed registration sub-
committee to determine whether claimsrelated to the efficacy of
the seed and its safety to human beings and animals warrant its
registration. Second, the Bill fails to specify most of the actual
criteria for registration and determines, for instance, that the
manner of registration or the period for multi-locational trials can
bedetermined by thecentral government. 1’ Third, theBill specifies
that registration is to be undertaken on the basis of information
furnished by the producer rather than by independent verification.
Thissystemislacking becauseimportant aspectsof seed registra-
tion such asenvironmental impacts and risksto human health are
not specified, becauseit | eavestoo much power to thegovernment
to determine the conditions of registration, and becausethetrials
should ideally be effected by an independent or public sector
body such as the Indian Council of Agricultural Research.

TheBill providestwo main exemptionsto compul sory registra-
tion; (i) Section 43 assertsthat the rights of farmersto save, use,
exchange, share or sell their farm seeds and planting material are
not restricted. Thisexemptiondoesnot apply tofarmerswho want
to sall seedsunder abrand nameand theexemptionisfurther limited
by the fact that farmer seeds must till conform to the minimum
limitsof germination, physical purity and genetic purity that may
be prescribed by the Central Seed Committee; (ii) scientific and
research organisations may be exempted from complying with
theprovisions. TheBill aso providesthat certain varietiescannot
be registered. Section 18 which defines these exclusions is
directly copiedfromsimilar clausesinthePlant VVariety Act, itself
modelled after Article 27(2) of the TRIPS Agreement. The Bill
also follows the Plant Variety Act in providing that seeds con-
taining genetic use restriction technol ogies cannot be registered.

One of the main issues with regard to the registration system
under the Seeds Bill is the extent to which it will affect farmers
and farmer seed-related practices of seed exchange, barter and
inter-farmer seed sales. As provided under section 43, farmers
are in principle exempted from the compulsory registration as
long as they do not sell under a brand name. This, however, sits
uneasily with section 22 which indicates that every person that
wants, for instance, to ‘barter’ or ‘supply any seed’ must obtain
aregistration certificate. In effect, while sections 43 and 22 seem
to provide a coherent system of activities that are covered or
exempted, thisisunlikely to bethecasein practice. Wheresection
22 speaksof ‘bartering’, Section43 speaksof ‘ exchange' . Barter is
clearly definedinthedictionary asaform of exchange. Inpractice,
the following is likely to take place under the existing wording.
The principle established in the Bill is that all seeds must be
registered. Some exclusions related to the nature of the seeds
are provided for in section 18. Further, the central government
has the power to grant certain exemptions. These exemptions,
of which the farmer exemption isone, are clearly subsidiary and
to be interpreted narrowly.18 In other words, it is unlikely that
the concession offered to farmersin section 43 will do more than
allow them to maintain theright to save and use their seeds. With
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regard to exchanging, sharing and selling, since this contradicts
section 22, it will likely be up to the registration sub-committee
to determine which section should prevail. Further, in practice,
it islikely that farmers will face another difficulty in situations
wherethey sell or exchange seeds under the exemption of section
43. Since even these transactions are subject to the conditions
of section 6 concerning genetic purity, for instance, this opens
the door to an indirect system of registration. Thisis due to the
fact that the only way to ascertain whether seeds sold under
section 43 conform to the conditions laid down in section 6 will
betoallow someagency to determinewhether farmersareentitied
to sell or barter these specific seeds.

Should registration be required in amajority of cases, thiswill
probably have the impact of limiting small farmers ahility to
rely on farm-saved seeds. Once thisistaken away because it has
been madeillegal, farmerswill increasingly rely on commercial
seeds. This has direct economic consequences for small farmers
as well as significant consequences from the point of view of
agro-biodiversity conservation since this will lead to the disap-
pearance of a number of local varieties.

Genetically Modified Seeds

The compulsory registration system introduced by the Seeds
Bill may induce an uninformed reader in believing that the aim
would be to introduce stringent quality standards for all seeds.
In fact, one of the very controversial aspects of the Seeds Bill
is section 15 which provides in effect for genetically modified
seeds that registration under the Seeds Bill can trump existing
biosafety regulations for a whole two years. More specificaly,
the Seeds Bill provides that the registration sub-committee is
authorised to grant provisiona registration to transgenic seeds
for a period of two years. Thisis to be undertaken on the basis
of multi-locational trialsand other conditionswhich arethe same
as in the case of non-transgenic varieties.

Thisproposed system hassignificant implicationsfor thefuture
of agriculture: (i) Firstly, the conditions under which provisional
registration can beobtained do not conformto the Biosafety Rules
adopted to regulate the introduction of genetically modified
organismsinto theenvironment. Thisruns counter to the existing
biosafety regulationsaswell asthe precautionary principlewhich
constitutesthe basic regulatory principlefor genetically modified
organismsin Indialikein an overwhelming majority of countries
around the world; (ii) the provisiona registration of transgenic
seedswill in effect negate the existence of theintricate biosafety
regime in place at present. The ‘provisional’ registration isin
theoverwhelming majority of caseslikely toremainunchallenged
once it goes through the clearance required under the Environ-
ment (Protection) Act, 1986. Thisis due in part to the fact that
there would likely be significant pressure on the regulatory
authorities not to withdraw a registration already granted. This
is also more importantly linked to the fact that provisional
registration will play the same role that the illegal introduction
of genetically modified seeds plays at present. The regulatory
authoritieswill largely be forced to regularise a situation of fact
which cannot be modified any more since genetically modified
seeds can in general not be removed from the environment once
they have been introduced. The alternative will be to withdraw
registration and require aclean-up of theenvironment, asituation
which would prove difficult to address in practice and one for
which the legal system is not ready since thereisyet no liability
regime concerning genetically modified organisms.
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The Seeds Bill is not the only initiative that would undermine
theexistingbiosafety regul atory framework. Theproposed National
Biotechnology Development Strategy, 2005 proposes as one of
its strategic actions, the establishment of a ‘single National
Biotechnology Regulatory Authority’. This is in line with the
recommendations of the Swaminathan Report recommending a
‘reductioninthelevel sand number of stepsrequiredineval uation
and environmental clearance of GM products/transgenics .19 In
other words, the Seeds Bill must be analysed as one element of
a broader process of change which is being initiated following
what seemed to be the end of a process of regulatory changes
undertaken mainly to ensure compliance with WTO treaties, the
TRIPS Agreement in particular.

Monitoring, Enforcement and Liability

With regard to monitoring, the Seeds Bill doeslittle morethan
copy relevant sections of the Seeds Act, 1966. Thus, like the
existing Act, it provides that seed inspectors appointed by state
governments can take a sample of any seed from anyone, at any
time and from any location.2® These are extensive powers but
not new. What is, however, new and significant is the fact that
the powers of the seed inspectors will not extend any more only
to therelatively low number of seeds covered under the existing
SeedsAct but will extendtoall varietiesexcept theonesprotected
by exemption clauses under Section 43.

The effect of the implementation of the Seeds Bill would be
to dramatically increase the role of the state in monitoring and
enforcing the act. This must be read in the context of the overall
withdrawal of the state from its traditional roles in many areas.
It appearsthat whilethe state withdraws from some of itswelfare
functions, it iswilling to increase its policing role, increasingly
on behalf of other actors rather than itself. On the one hand, the
Seeds Bill proposes to strengthen the regulation of seeds by
introducing compulsory registration and giving the state an
important role in policing the provisions for registration. On the
other hand, the Seeds Bill is clearly aimed at fostering a greater
role for the private sector and in the case of genetically modified
seeds, forinstance, directly contributestounderminingtheexisting
biosafety regulatory regime.

Thequestion of liability isalso noteworthy inthe context of the
Seeds Bill. The Bill provides that seeds sold must provide an
indi cati on of the expected performance under specific conditions.
In situationswhere seedsfail to perform as expected, farmers are
giventheright to seek compensation from the producer or vendor
but only through channel s offered under the Consumer Protection
Act, 1986. One of the consequences of this narrow regime is
that thereisneither aspecificliability regimenor a cropinsurance
scheme. This is of significant concern in view of the fact that
the sale of spurious seeds is not an unknown phenomenon.
Further, a liability regime is of necessity in the context of the
Seeds Bill which proposes to introduce genetically modified
seeds without requiring the fulfilment of the conditionsimposed
under the Environment Protection Act. Thisis in fact acknow-
ledged in the Swaminathan Report which specifically calls for
the adoption of a strong liability regime and the introduction of
a special insurance scheme for genetically modified crops.2t

Intellectual Property Protection

The SeedsBill isin principleaninstrument which hasnoimpact
on the intellectual property rights regime put in place in the past
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few years. There are nevertheless a number of links and con-
sequent impact which can be identified.

As noted above the Seeds Bill introduces a system of com-
pulsory registration. Nevertheless, it does not specifically indi-
cate that registration by one actor precludes another from also
registering the same variety.?2 Indeed, it does not indicate any
way in which the first application for registration is to be dis-
tinguished from any subsequent applications, thereby possibly
opening the door to multiple registrations. This may open the
way to a competitive system where different actors in different
parts of the country are allowed to register the same variety
without infringing on each other’ srights. In this sense, the Seeds
Bill may be seen as undermining the intellectual property rights
regime and making a concession to farmers who would be able
to register similar varieties independently of each other.

This does not appear to be a likely interpretation of the Bill
for several reasons. First, Section 13(6) clearly indicates that the
registration sub-committee can protect the interests of the pro-
ducer even before registration is granted. This seemsto indicate
that there is little scope for a given variety to be registered by
more than one person. Second, multiple registration, even if
alowed, isunlikely totakeplaceinany situationwhereaproducer
needs to have accessto parental lines since thiswould bein most
likelihood only available to the producer that developed the
variety. Thirdly, evenif small farmer producers can theoretically
register their varieties, the proposed system is heavily biased
against them by requiring, for instance, multi-locational trialsfor
the registration of all seeds.

If the Seeds Bill isunderstood as providing a system which only
allows registration by one producer, this appears closgly related
totheintellectual property rightssystemalready putinplaceearlier.
Thisis at first sight surprising and upon further anaysis seems to
imply that the Seeds Bill may constitute an attempt to undermine
the existing legal regime, in particular, the Plant Variety Act. The
major difference between a legidative instrument like the Seeds
Bill and an intellectual property act like the Plant Variety Act is
that the latter is based upon the recognition that there must be a
bal ancebetweentherightsgrantedtotheintellectual property holder
and society at large. Further, most intellectual property lawsaround
the world recognise that the grant of an intellectual property right
must be based upon a specific contribution made by an individual.

Thisbasic difference has anumber of implications. Firstly, the
rights granted under an intellectual property law like the Plant
Variety Act are limited in duration. This is linked to the rec-
ognition that the ultimate goal of intellectual property protection
is innovation that must be of benefit to the broader society.
Exclusiverights granted to commercial plant breeders constitute
an incentive for innovation but are seen as being by definition
temporary. The Seeds Bill does not follow this principle in any
way. Whileit seemsto follow the Plant Variety Act in providing
that registration of varieties is to be valid for the same amount
of time (15 years for most annual crops and 18 years for trees
and other long duration perennials), this is deceptive because
section 13(5) specificaly allows the re-registration for another
15/18 years. In theory, there is no limit to the number of times
that the re-registration can be granted, therefore implying that
rights granted under the Seeds Bill may be of unlimited duration.

Secondly, the conditions for registration under the Seeds Bill
are lax compared to the Plant Variety Act. The Seeds Bill fails,
for instance, to include the Plant Variety Act requirement that
the applicant should disclose the ‘ complete passport data of the
parental linesfrom which the variety hasbeen derived along with
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thegeographical locationin Indiafromwherethegenetic materia
has been taken’.23 This constitutes a significant shortcoming
from the point of view of access to information and information
disclosure. Indeed, under intellectual property laws, one of the
basic requirements that applicants must fulfil is the disclosure
of al information related to the novel product. Thisinformation
is then made available to the public. This is necessary for two
reasons. It contributes to the diffusion of innovation and allows
interested parties to have access to the information necessary to
oppose the rights granted should this turn out to be necessary.
The Seeds Bill does not provide for any publication of the
information provided and is thus far less open than the most
secretive intellectual property laws.

Thirdly, the conditions for registration under the Seeds Bill
leave the door open to the registration of any variety. Thisis
not completely surprising given that the Bill seeksto impose the
registration of all seed varieties. Thisis nevertheless very prob-
lematic because it is likely to lead to the registration of farmer
varieties by private companies while restricting farmers' oppor-
tunities to register their varieties. Under existing intellectua
property laws such as the Plant Variety Act, applicants must
always demonstrate that they have made a contribution which
warrants the grant of exclusive or monopoly rights. Under the
Plant Variety Act, breeders must thus demonstrate the charac-
teristics of novelty, distinctiveness, uniformity and stability of
the variety whose registration they are seeking. Where these
conditionsarenot met, registrationisnot availableand thevariety
remains in the public domain. Under the Seeds Bill, it appears
that any variety at all could be registered apart from varieties
specifically excluded at Section 18. In practice, this will mean
that companies that conduct multi-locational trials will be able
toregister farmer varietiessincefarmerswill not beableto oppose
the registration. Further, farmers who cannot conduct multi-
locational trials will not be able to register their varieties.

Fourthly, intellectual property laws provide mechanisms to
ensure that the rights granted are not abused. Thus, the Plant
Variety Act provides that where the reasonabl e requirements of
the public for seed have not been satisfied or that protected seeds
are not available at a reasonable price, anyone can request the
grant of a compulsory licence from the Protection of Plant
Varieties and Farmers  Rights Authority.24 This constitutes the
usua mechanism introduced in many intellectual property laws
around the world to ensure that the rights granted by the state
are not abused by the rights holder and that the public benefits
from technological innovation. In other words, the possibility
to grant compulsory licences provides a mechanism through
which pressure can be put on the rights holder to increase
production and/or reduce prices as appropriate. There is no
similar mechanism under the Seeds Bill.2> This would tend to
imply that a company that registers a variety potentially has
market exclusivity which is neither limited in time since re-
registration is possible nor limited in scope since there are few
opportunities for interfering with the registration. Conceptualy,
this is due to the fact that the Seeds Bill does not provide any
‘exclusivemarketing rights’ or other related rights. Neverthel ess,
it appears that in practice, registration is likely to be akin to an
exclusive marketing right which should therefore be subjected
to the same conditions as other intellectual property rights.

Fifthly, the Seeds Bill considerably restricts the import of
farmers' rights under the Plant Variety Act. This is linked to
severa factors aready identified. Since the Seeds Bill does not
requirethedisclosureof thecompl ete passport dataof parental lines,
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thisdrasticaly reducesfarmers' ability toclaimbenefitsharingsince
they may never even know that their varieties have been used. With
regard to the registration of varieties, the Plant Variety Act makes
a specid effort to accommodate farmers and to ensure that their
varieties can aso be registered. In contrast, the Seeds Bill with
requirements such as multi-locational trials and genetic purity
ensuresthat even farmerswho wish to get their varietiesregistered
will not be able to do so. Further, whereas the Plant Variety Act
considers the contribution of farmers as farmer-breeders and as
farmer-conservers of agricultural biodiversity, the Seeds Bill only
exempts farmers from compulsory registration under certain con-
ditions but does not offer them any incentives or rewards.

Overdll, it is apparent that if the Seeds Bill was adopted in
its present form, it would dramatically undermine the Plant
Variety Act while creating alegal regime lacking clarity. Should
the two acts be made to co-exist side by side, a number of
additional provisions would need to be added to ensure that the
two registration systems work in tandem and that the different
types of rights offered are actually compatible. The rationale for
the introduction of the Seeds Bill remains unclear. The Plant
Variety Act was already introduced to ‘facilitate the growth of
the seed industry in the country’ .26 Thereis no apparent reason
why another instrument should be introduced even before the
first one has been effectively implemented.

Il
Towards Seed Regulation

Today, the quality of seeds sold commercially is under-
regul ated because the Seeds Act, 1966 provides alimited frame-
work for seed quality regulation. The changes that have taken
place and are ongoing in agriculture require a new seeds law.
This new law should take into account the increasingly rapid
development of aprivate commercial seed sector, the increasing
role of foreign companiesin the seed market, the changing policy
environment under which national and international public
agricultura research takes place and the introduction of geneti-
cally modified crops.

The necessity for increasing seed regulation must be seen in
the context of the rapid development of intellectua property
protection standards in agriculture. The introduction of patents
on micro-organisms and plant breeders’ rightsin the Patents Act
and Plant Variety Act respectively can be analysed from two
different perspectives. On the one hand, intellectual property
protection in agriculture can be seen as a negative devel opment
which restricts current free flows of knowledge and seeds among
farmers, researchinstitutionsand private companies. Ontheother
hand, theintroduction of intellectual property protection provides
a basic regulatory framework which balances the rights offered
to intellectual property holders with society’ s broader interests.
This includes the various conditions which must be fulfilled for
thegrant of anintellectual property right andthemechanisms such
ascompulsory licencesthat areavail ableto restrict theenjoyment
of the rights granted in the interest of the broader public.

The Seeds Bill takesacompletely different, yet closely related
route to seed quality regulation. Instead of limiting the possi-
bilities for registration to the relatively small number of actors
who can fulfil the criteria for obtaining intellectual property
rights, it provides that al sold or exchanged seeds must be
registered. This constitutes a step forward insofar as it requires
that all commercially avail able seeds are subjected to aminimum
set of conditions before they can be alowed on the market. This
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is, however, insufficient to ensure the orderly development of
agriculture in general. Firstly, the Seeds Bill should exclude in
much clearer terms than it does all farmer varieties and all non-
commercial small-scaleactivitiesthat constitutethe bulk of inter-
farmer seed transactions. Secondly, the Seeds Bill should ensure
that farmer varieties cannot be registered by other actors. It
appearsunfair and unproductiveto restrict small farmersthat sell
seedsfrom registering their varietiesif they wish to do so because
they cannot fulfil the criteriafor registration whileallowing other
actorssuch asbigger seed companiesto register any seed without
any regard to the person(s) having originally developed the
variety. Thirdly, the Seeds Bill should not only provide stricter
quality testsfor all commercially available seeds but also refrain
from undermining the existing biosafety regulatory framework
concerning transgenic seeds. Fourthly, if the Seeds Bill isto be
understood as alowing only one person to register a given
variety, it should defer to the existing Plant Variety Act which
already provides a mechanism for determining who can
register which varieties. The present uncertainty is likely to be
extremely unfavourable to farmers whose varieties may be reg-
istered without their knowledge and without any form of benefit
sharing. Fifthly, the Seeds Bill should either defer to the Plant
Variety Act or introduce similar mechanismsto ensure that seed
prices can be regulated and that producers and sellers are held
liable wherever seeds fail to perform according to the specified
standards.

Overall, thecompul sory registration of all seedssoldtofarmers
is a welcome initiative and one which has, for instance, been
endorsed by the Swaminathan Report.2” This should, however,
take placein aregulatory context which provides afully-fledged
quality control system, which does not undermine existing laws
such asthePlant Variety Act and whichincludescertain elements
such as a liability regime.

Seed regulation in the 21st century will be increasingly im-
portant and changes to the existing regulatory framework are
probably unavoidable. However, the changesthat are needed are
likely to be at variance with the proposed Seeds Bill. Changes
are required to ensure that small-scale and subsistence farmers
who constitute the bulk of the agricultural work-force are not
harmed by the various measures being introduced for compliance
with WTO treaties. In this regard, the Plant Variety Act’s in-
troduction of a fully-fledged system of farmers’ rights is note-
worthy as it constitutes an attempt to reconcile the imperative
of TRIPS compliance with socia equity and food security.
Further changes are required in view of the rapidly changing
technological scenario. Theintroduction of genetically modified
seeds, and maybe in the future the introduction of nano-tech-
nology, necessitates the maintenance of the existing biosafety
regulations and the introduction of new measures, for instance,
with regard to labelling and liability. These are debates
which do not belong exclusively to the area of seed regulation
but must nevertheless also be addressed in the context of ag-
riculture. Atthevery least, proposed regulatory measures in
agriculture should explicitly recognise these needs and should
avoid undermining existing frameworks that contribute to en-
vironmental conservation.

Debates concerning the adoption of thethird set of amendments
to the Patents Act, 1970 have been extensive and have provided
the basis for in-depth discussions of the issues involved. These
have focused overwhelmingly on the consequences of the in-
troduction of product patents for the pharmaceutical industry.
Thiswas largely to be expected because there istoday a vibrant
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domestic pharmaceutical industry while there is no equivalent
industry in agriculture. Nevertheless, the debate must be broad-
ened to include agriculture for several important reasons. Firstly,
agriculture is as important as health from the point of view of
basi c needsand human rights. Secondly, agricultureisalsofacing
the full onslaught of the WTO regime both with regard to trade
aspects and intellectual property protection aspects. Thirdly, the
country hasalready moved towardstheintroduction of someform
of intellectual property protectioninagriculturewiththeadoption
of the Plant Variety Act and the implications of the introduction
of product patents, for instance, on micro-organisms deserve
much more attention.

Email: pcullet@soas.ac.uk.
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