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LANDS IN GUJARAT
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A1 HI[&d) 2ieeiHi, 1) Yuacd aHlel Aigld AyerRislel did 5214 €A,

q U2, SAcl. 2009 . A2A0S Ass S1Ha VU2l Aos 2lA20T1 At http://www.india-seminar.com/2001/499/499%20kanchan%20chopra.html ;
H1(&d) %cga-ll?ﬂ,s Q0ac¢ali AnAdiHi A1),

Commons, or Common Property Resources (CPR) are used interchangeably to
understand areas that are under use or ownership of groups of people. These areas
can have a variety of uses including community pastures, community forests, fish drying
and processing, lands used for agricultural foliage, burial grounds, watershed drainages,
village ponds, rivers, rivulets as well as their banks and beds.

Legally CPRs have been referred to as private property for a group, in contrast to an
individual. Till the time common areas were in possession of communities and in use,
the rights to these were clearly defined. However, over a period of time these use or
ownership rights could have eroded, acquired or extinguished due to government
policy. As a result, today commons or CPRs are being viewed in general parlance as a
“category on which ambiguous rights exist”!, that would need to be clarified or defined.
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In this information tool, we are largely dealing with land based commons.

1 Chopra, Kanchan.2001. Wastelands and Common property land resources Seminar. http://www.india-seminar.com/2001/499/499%20kanchan%?20chopra.html|
accessed on February 3, 2018.
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2 Bharwada, C., & Mahajan, V. (n.d.). Quiet Transfer of Commons Pastoralism, Shrinking Pastures and the new GR in Gujarat. Retrieved from
http://admin.indiaenvironmentportal.org.in/files/Quiet Transfer of Commons - final.pdf;

Mehta, Dhawal, The Vidis of Saurashtra, in Ecology and Management of Grassland habitats in India, Edition: ENVIS Bulletin: Wildlife and Protected AreasEditors:

G.S. Rawat and B.S. Adhikari

2 ciRdIsLRl. Aes Helvet .dl.(Aa1.8).), AHeRS uuIdeg sli%g\dsgi UlRase, Axv2icHi ARAIHI e2IS) AHal 1l Y. 412,
http://admin.indiaenvironmentportal.org.in/files/Quiet Transfer of Commons - final.pdf; uzell AndaiHi A1dd;
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TYPE OF COMMONS

Gauchar

Vidis

Padtar

Bets

Cher

DESCRIPTION/ USES

Permanent pastures used for
the purpose of grazing.

- Sparsely vegetated
grasslands used for grazing.

- Based on the production
capacity, vidis producing up
t0 93,000 kg of grass per
annum were classified as
non-reserved vidis and the
ones producing less were
classified as reserved vidis.

Open wastelands owned by
the government.

Open and inland grasslands.

Mangroves and mainland
forests.

STATE

Revenue
Department

Principal Chief
Conservator of
Forests (PCCF)

Revenue
Department

PCCF

PCCF

DISTRICT OR
MUNICIPALITY

District Collector
(DC)

Chief Conservator
of Forests (CCF)

DC

CCF

CCF

RESPONSIBLE INSTITUTIONS

BLOCK AND
VILLAGE

- Tahasildar
- Taluka Panchayat

Divisonal Forest
Officer (DFO)

Tahasildar

DFO

DFO
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THE SCHEDULED TRIBES AND OTHER TRADITIONAL FOREST DWELLERS
(RECOGNITION OF FOREST RIGHTS) ACT, 2006

COMMON NAME THE FOREST RIGHTS ACT (FRA)

Purpose of the Act An enactment to correct the historical injustice suffered by traditional forest dwellers and protecting the
ecological balance in forests by recognising and vesting certain rights for the traditional forest dwellers.

Definition of a Community « Common Forest Land, which is situated within traditional boundaries of villages or in the seasonal use
Forest Resource (CFR) of landscape of a pastoral community.
« It includes reserve forests, protected forests and protected areas to which there existed
traditional access.

Available Rights * Protection
* Regeneration
» Conservation
» Management

of CFRs which have been traditionally protected or conserved by them.

Procedure for vesting of rights | « Determination of the nature and extent of the rights
« Verification of the CFRs
* Passing of a common resolution after the verification is complete
* Final approval by the Gram Sabha
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THE COASTAL
REGULATION ZONE (CR2)
NOTIFICATION, 2011

THE RIGHT TO FAIR
COMPENSATION AND
TRANSPARENCY IN LAND
ACQUISITION, REHABILITATION
AND RESETTLEMENT
(RFCTLARR) ACT, 2013

THE PANCHAYATS EXTENSION
TO SCHEDULED AREAS (PESA)
ACT, 1996

OTHER RELEVANT LAWS

The CRZ Notification requires States to prepare Coastal Zonal Management Maps in which the
common properties of fishing communities must be clearly demarcated.

The RFCTLARR requires a Social Impact Assessment (SIA) to be carried out in the area where land
is to be acquisitioned.

While carrying out the SIA, details of the extent of common properties likely to be affected must be
included.

As per the Act, a Rehabilitation and Resettlement Scheme is also required to be prepared.

While preparing the scheme, details of any CPRs being used must be specified.

The PESA Act, empowers the Gram Sabhas to safeguard the community resources of the people.

The planning and management of minor water bodies and village markets lie with the Panchayats.
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CONSERVATION
OF COMMONS

REMOVAL OF
ENCROACHMENTS

(Encroachment here
refers to the unauthorised
occupation of lands by
large private players and
commercial enterprises.
The term however has
been misused at times
and rightful users of the
land have been removed
from their lands by being
labelled as encroachers,
which goes against the
spirit of whatwas laid
down in the Jagpal Singh
decision.)

Bombay Land
Schemes Act, 1942

Bombay Land
Revenue Code, 1879
and Gujarat Land
Revenue Rules, 1972

Gujarat Municipalities
Act, 1963

Gujarat Panchayat
Act, 1993

A Board set up to prepare

and execute the schemes.

The Board consists of:

- District Commissioner;

- District Agricultural
Officer;

- Divisional Soil
Conservation
Officer;

- Two non-official
members appointed
by the State
Government.

District Collector

Chief Officer of the
Municipality

Gram Panchayat

The Board has the power to make improvement schemes on the following:

» Construction and improvement of wells and tanks for
supply of water.

« Prohibition and/or control of grazing.

The District Collector has the power to charge penalties for the unauthorised
occupation of land. The unauthorised occupiers of the land may be summarily
evicted from the premises and the cost for their eviction has to be borne by the
occupiers themselves.

In a municipal borough, any person who without authority causes any
obstruction or encroaches on to any public place or open site, the person will
be punished with a fine of Rs. 50 which can extend up to Rs. 10 per day till the
encroachment is not removed.

The Chief Officer also has the power to remove the obstructions or
encroachments and recover the cost for the same from the occupier of the land.

Within the limits of a village, if there is any obstruction or encroachment of
public streets or open spaces, the person occupying such lands will be
punished with a one time fine of an unspecified amount and a recurring
amount of Rs. 25 per day while the encroachment exists.

The Gram Panchayat also has the power to remove the obstruction or
encroachment after serving a notice to the occupier.



dioll 2422l 2g 28d 2AldsHRIo) sinyydse vl HISel HdIRId! : The need to carefully ascertain encroachments arises since:
o

o oillol 391 craBeadud) Beiaami H1Ad ¢l 8121 249 digi 23d) qlotoll o + The land records are not maintained very well and it is difficult to ascertain the ownership

Yol s2d) 4osd &l . of the land in question.

e A5 o aallel HIZ NS S2dl GEID £idA &) « There are often more than one claims with respect to a particular piece of land.

«  The rightful f the land Iso be labelled h d ali ted f
o 6SEIR BUN2I S2aiiRal YRl AHldsHRISIZ) 2ea dHal dHell avdlel U2l HES) 2SIl 9. © rigntiut users ot the fand can aiso be fabefled as encroachers and alienated from

their lands.




QUOTES FROM THE JUDGEMENT

WHAT IS THE SIGNIFICANCE OF THE SUPREME COURT’S JUDGEMENT “The protection of the common rights of the villagers were so zealously protected that some legislation expressly

OF JAGPAL SINGH & ORS V. STATE OF PUNJAB & ORS? mentioned that even the vesting of property with the State did not mean that the common rights of villagers were lost
’ ’ by such vesting.”

In this case, certain houses had been constructed by private individuals on a village pond “In many states Government orders have been issued by the State Government permitting
which had been approved by the local panchayat. When the District Commissioner found that allotment of Gram Sabha land to private persons and commercial enterprises on payment of
the village pond was being used to provide water for the cattle, he directed that the private some money. In our opinion all such Government orders are illegal, and should be ignored.”

individuals be evicted from the land. These individuals filed a Special Leave Application before “In this connection we wish to say that our ancestors were not fools. They knew that in certain

the Supreme Court after a Writ Petition was dismissed by the High Court of Punjab and Haryana. years there may be droughts or water shortages for some other reason, and water was also

The two judge bench of Justice Markandey Katju and Justice Gyan Sudha Mishra recognised required for cattle to drink and bathe in etc. Hence they built a pond attached to every tempile,
that common village lands were being encroached upon by private individuals and there was etc. These were their traditional rain water harvesting methods, which has served them for
thus a need to remove all the existing encroachments and ensure that such encroachments were thousands of years.”

not regularised.

“Regularisation should only be permitted in exceptional cases e.g. where lease has been granted under some
Government Notification to landless labourers or members of Scheduled Castes/Tribes, or where there is already a
school, dispensary or other public utility on the land.”
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WHAT DIRECTIONS DID THE SUPREME COURT GIVE?

The State governments were directed to ensure the eviction of
unauthorised occupants of Gram Sabha lands and the restoration
of those lands to the Gram Sabhas.

The States were directed to prepare schemes by way of which
the eviction was to be done.

The schemes were to provide for:

*  Speedy “Evictions”, after issuing a show cause notice
followed by a brief hearing.

Long durations of occupation/ huge expenditures in
constructions/ political clout should not be reasons to permit the
regularisation of the encroachments.

Regularisation should be allowed in exceptional cases where a
larger public interest is at hand.

The States were also directed to submit compliance reports from
time to time to the SC.
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JavRid A% A gxlefl sedls [Aim susllaile a2 8, Ha dxial gell vel Al The state of Gujarat is home to some of the biggest industries in the country and a

o3 210 B, Nz ayillor 210 2oer ANl AeRls aallel gol y2ioN2) viiotol &iSu2H) lot of those industries have come at the cost of CPRs. Gauchar land and other village

. . . common lands have been given away on many occasions to private players and
S BeNoNa 4] caiHi 241d) 8. oyl 2Ale Ysiell) dvRIdHi elgsIEHi +AYS el u 9 y y P pay
< e = commercial industries. The Jagpal Singh judgement paved way for a number of public

23 Afcsueiei [CR1e aez Vg2 Eldell ey Hie 3ol Hs ag 2i.ufRe interest litigations to be filed in the Gujarat High Court against encroachments on

20 YvRid ElSIE GlRl uel AvRId 2AS1Re) MU a3let Hi2 siefaiH [Gicf) esar Hi2el such lands. As a result, the Gujarat High Court even gave directions to the Gujarat

[e1€=1 sRAHI AR, A, A ?J\Sla A 83|°(€|d°ﬂ dlsl Hie dell algaeﬂ% a3lell Yz government to put together a workable policy for gauchar land. Thus, the judgement
2Ad d2slueA= suivRAlel [AReHi dasal Hie] 2AiElet vief] 211, became a tool for the people of Gujarat to fight against such illegal occupations on

their common lands.
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WHAT ACTION HAS GUJARAT TAKEN
IN RESPONSE TO THE SUPREME COURT’S DIRECTIONS?

In response to the Jagpal Singh judgement, Gujarat has taken
the following action:

New Administrative Orders: Circular issued by the Development Commissioner
(04.03.2011): The circular, “Removal of Encroachments on
land vested including Gauchar”, re-iterates what is contained
in Section 105 of the Gujarat Panchayat Raj Act of 1993.

It gives the Gram Panchayat the power to remove any
unauthorised constructions or unauthorised crops from
Gauchar lands.
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ARE THERE ANY JUDGEMENTS OF THE GUJARAT HIGH COURT ON PROTECTION OF THE COMMONS?

i. Chaudhary Laxmanbhai Parthibhai v. State of Gujarat
(W.P. (PIL) No. 155 of 2011):

The Public Interest Litigation was filed by villagers of
Banskantha. The villagers claimed that the village sarpanch
had illegally allowed for the transfer of some part of the
gauchar land of the village for those people who had lost their
lands because of the Mukteshwar Reservoir Project. The Court
was of the opinion that the law allowed for the de-reservation
of gauchar land in certain exceptional circumstances and that
the permission of the Panchayat was only required when the
land was village common lands and not for Government land.
Thus, the Court dismissed the petition.

The Court also observed that the State needs to adhere to any
policy which it makes with respect to gauchar land and that
the policy should be both workable and practicable.

ii. Rahimbhai Kalubhai v. State of Gujarat
(W.P. (PIL) No. 10 of 2010):

The petitioner in this case was a concerned citizen from
the Dhandhuka district of Ahmedabad. The petition was

on account of the respondents having permitted the
construction of certain structures on a talav (pond) which
was being used for both residential and commercial
purposes. The respondents were of the opinion that the
constructions were along the periphery of the pond and
not in the actual pond itself. Moreover, requisite permissions
had also been taken before constructions were made.

The Court noted the fact that the occupiers were on the
periphery and while giving the authorities strict instructions
to ensure that the encroachment does not spread to the
pond, dismissed the petition and held that there had been
no encroachment in the present case.
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» Can make the authority responsible for managing the particular common property,
aware of any encroachments on such land.









