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The PMO has been following up the matter regarding amendment in
the Environment (Protection) Act, 1986 [E(P)Act] to provide for the
provision of civil penalty. With a view to drafiing an amendment to the
E(P) Act so as to provide for provision of civil penalty, levying of fee,
levying of bank guarantee, etc., Shri V.K. Bhasin, Secretary (Retd.)
Legislative Department, Government of India was engaged as a Consultant.
The sanction order dated 13.08.2014, which inter alia include the TORs for -
engagement of Shri Bhasin may be seen at F/X. After a few interactions
with Shri Bhasin, he has submitted an initial report with proposed

r‘é’:_ amendments in the E(P) Act to meet the aforesaid objective (copy at F/Y).
o

. :‘%Khé 2. Subsequently, the Ministry has constituted a High Level Committee
gﬁ I: on 29.08.2014 under the Chairmanship of Shri T.S.R. Subramanian, Former
E.g o : " Cabinet Secretary to review various Acts administered by this Ministry
8 Z o including the E(P) Act. This Committee has been asked to submit its report
g é‘ a within 2 months. Copy of this order is at F/Z.

3. As the proposed amendment of E(P) Act to provide for civil penalty
is being pursued by the PMO, it is submitted that we may perhaps consider -
firming up our views on this issue and other issues as stated in para 1
above, based on inputs received from Shri Bhasin at the cailicst. This is
with a view to targeting introduction of amendment Bill in the forthcoming
Winter Session of Parliament.

A ) 4. Secretary (E,F&CC) may like to call a meeting in which Shri Bhasin

may be invited to make a presentation on the proposal.
'
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3.

(i)

(iii)

(iv)

(v)

(vi)

Amendment to

-17-

Inclusion of Adjudicating Officer to adjudde
penalties in respect of projects or activities;

Levy of fees in respect of application,
amendment of documents, issue of certificates,
giving clearance or approval etc.;

Inclusion of new section for monetary penalty
for causing substantial damage to environment;

Punishment for causing substantial damage to
environment or failure to pay penalty within the
scope of Section 18Teetimedirmit. & EPA .

Amendment in Green tribunal Act, 2010, with
regard to appeal.

the following sections in the Environment

(Protection) Act, 1986 have been proposed.

S.No.

Section

Existing‘ Pro\iision o Proposed'
Amendment

Chapter 1

1(1) This Act may be | 1(1) This Act may be
called the Environment | called the
(Protection) Act, 1986. Environment  Laws

‘ {(Amendment) Act,
F/A 2014.

Chapter I

2.Definition Put under Chapter II,
under Amendments to
| the Environment
(Protection) Act,
F/a
_ 1986, F/x

Amendment of
Section 2.

In this Act, unless the | 2.In the Environment
context otherwise | (Protection) Act, 1986
requires,- ‘ (hereafter in  this
| Chapter referred to as
/A principal Act), -in
section2,- '

(i) Clause({a) shall
be numbered as
clause(aa) thereof
and before clause

the following clauses
shall be inserted,
namely:-

officer” means an
officer appointed
under sub-section (1)
of section.14C by the
Central Government,
or, as the case may
be, by the authority
duly constituted by
the ! Central
Governmeént  under
sub-section (3) of

(aa) as so numbered,

‘(a) “adjudicating

]

.-[8[..
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section 3 (including
State Level
Environment Impact
Assessment Authority
or other authority
constituted before the
commencement of the
Environment Laws
(Amendment) Act,
2014) to adjudge
penalties in respect of
projects or activities
or operation or
process falling under
their respective
jurisdiction’;

(ii) after clause(e),
the following clause
shall be inserted,
namely:-

‘(ea) !
“microorganisms”:
shall include all the
bacteria, viruses,
funagi, mycoplasma,
cells lines, algae, |
protodones ‘and
nematodes as may be
prescribed and would
also include those
which have not been
presently known to
exist in India or not
have been discovere
so far’; ’

(jii) after clause (g),
the following clauses
shall be inserted at
the end, namely:-

‘(h)"selection

committee” means
the selection
committee referred to | -
in section 14F; . Y

| : : (i) “substantial
damage to
environment” means
substantial damage
to - environment:
(whether by release
of environment
pollutant or
environment pollution
or handling of
| hazardous substance
or any other
substance or
otherwise), by which
the community at
large is affected or
likely to be adversely

~-14/- -
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affected by such
damage or . its
consequences
(including damage to
the human beings,
other living creatures,
plants and micro-
organism, property
and public health),
due to -

(A) direct violation of
a specific statutory
environmental

obligation of the

occupier or any other -

person,; or

(B) any act or
omission of the
occupier or any other
person or negligence
on his part (whether
by an accident or
otherwise),; or

(C) carrying out
project. or activities or
operation or process
by the occupier or any
other person; !

(j) “Tribunal” means
the National Green
Tribunal  established
under section 3 of the
National Green
Tribunal Act, 2010".

Amendment of
Section 3.

3. Power of
Government to

Central
take

measures to protect and
improve environment.

/a

In section 3 of the
principal Act, in sub-
section(2), after
clause(xiii), - the
following clause shall
be inserted, namely:-

“(xiii @) levy of fee for
any matter falling
under clause (i) to
{xiii) and (viv);”

.| Amendment of

Section 6.

6.Ruies to regulate

environmental
pollution.-

Fa

In section 6 of
principal Act, in sub-
section(2), after
clause(f), the
following clauses shall
be inserted at the
end, namely:- :

“(g) levy ,of fee for

any matter falling-

under clauses (a) to

(e).”

Insertion of

14. Reports

of

Government Analysts.-

After section 14 of the
principal  Act, the

new sections

F/c
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14 A-14L in : following sections
section 14. : shall be inserted,

namely:- ,

Monetary
penalty for "14A.(1) Whoever
causing ' causes substantial
substantial ' damage to |the
damage to - | environment within an
environment. area not exceeding

five kilometres shall,
without prejudice'l: to
the  provisions ' of
section 15 or any
other law for the time
being in force, |.be
liable to a monetary
penalty of an amount
not less than five
crore rupees and! a
further penalty |of
rupees not less than
fifty lakh rupees for
each day. ?

(2) Whoever causes
substantial damage to
the environment
within area beyohd
five kilometres but
within ten kilometres
shall, without
prejudice to the
provisions of section
15 or any other law
for the time being in
force, be liable to a
monetary penalty of
an amount' not less
_than ten crore rupees:

| {3) Whoever causels
substantial damage t(l)‘
the -environment.
within area beyond:
ten kilometres shall,
without prejudice to
the  provisions  of;,
section 15 or any.:
other law for the time'I
being in force, be!
liable to a monetary|
penalty of not less|
than twenty-five crore

rupees. 1
Monetary 14B. Whoever fails to |’
penalty for comply with any| °
certain provision of this Act|
contraventions : or rules made or/
not causing : order or directions [i
substantial issued thereunder or |
damage to terms and conditions
environment. of the clearance, l
- ' approval,
authorisation,

permléﬁfon,_ _“_Ec_(ince - P




Adjudication of
penalties,

registration  made, |
given or granted to
him under this Act
and such failure does
not cause substantial
damage to the
environment, be liable
to a monetary penalty
of an amount®’less
than an amount of |
rupees fifty thousands
rupees and may
extend to ten crores
rupees. .

14C. (1)(a) In cases
where the Central
Government or any
authority or officer of

the Central
Government is
empowered to give or
grant clearance,
approval,
authorisation,
permission, licence

registration under this
Act or rules made or
directions issued
thereunder, the .
Central Government
may, for the purpose
of adjudging under
sections 14A and 148B,

by notification,
published in the
Official Gazette, |

appoint, on the
recommendations of
Selection Committee,
one or more
adjudicating  officers
for holding an inquiry
in the prescribed
manner after giving
any person concerned
a reasonable
opportunity of being
heard for the purpose
of  imposing any
monetary penalty.

| (b) In cases where

the authority (other
than the  Central
Government)
constituted under
sub-section (3) of
section 3 or any other
authority or officer of
a State Government is
to empowered to give
or grant clearance,
approval,
authorisation,
permission, licence
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registration under the _ |
Act or: rules made| ! l
under or directions l
issued thereunder, | |
such authority may, | - l
for the purpose of| i - |
adjudicating under| |
sections 14A and 14B| |
by notification, |
appoint, on ‘the| |
recommendations | of f \

i

!

—
o

the Selection | ‘
Committee, one or 3 \
more adjudicating |

officers for holding an l |
inquiry in the | |
prescribed manner :
after giving any i |
person concerned ‘a | \*
| reasonable o

opportunity of being i |
heard for the purpose . \
of imposing any ' l
monetary penalty. | : |

(2) While holding an| ! N
inquiry the i

adjudicating  officer |
shall have power to' . : |
summon and enforce | |
the attendance of any , H
person acquainted | :
with the facts and
circumstances of the:
case to give evidence,
or to produce any! |
document which in ;
the opinion of the
adjudicating  officer,
may be useful for or|
relevant to the |
subject-matter of the |
inquiry and if, on such |!
inquiry, he is satisfied || !
that the person has! !
failed to comply with '
the provisions of any |
of  the sections |
specified in sub- |
section (1), he may | |
impose such penalty
as he thinks fit in
accordance with the .
provisions of any of | |
those sections. L

(3) The procedure for
making an application

before the i
adjudicating officer | |
and procedure | .
{(including fees

payable ailong with
the application) for
adjudging  monetary

penalty under this Act ]
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shall be such as may
be prescribed.

(4) The application,
before the
adjudicating officer
under this Act shall be
disposed of within six
months from the date
of filing of the

application, after
providing the parties
concerned an
opportunity to be
heard.

(5) The adjudicating
officer may, having
regard to  factors
specified in section
14D, by an order,
impose the monetary
penalty on the
-occupier or any other
person who is in
default stating any
non-compliance or
default  under the
relevant provision of
the Act or rules made
or order or directions
issued thereunder or
clearance or approval,
authorisation,
permission, licence or
registration given or
granted, under this
Act.

(6) Any person or
authority or board or
the State Government
or Central
Government shall be
entitted to  make
application before the
adjudicating officer for
imposition of penalties
under this Act.

(7) The monetary
penalty imposed shall
be paid within ninety
days from the date of
receipt of order
imposing of  such

penalty.
Factors to be 14D. While adjudging
taken into quantum of monetary
account by penalty under
adjudicating sections 14A and 14B,
officer. the adjudicating

officer shall have due |
regard to the
following factors,
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namely:-

(a) the amount of
damage caused the
environment as a
resuit of the default;

(b) the amount of
disproportionate gain
or unfair advantage,
wherever quantifiable,
made as a result: of
the default;

(c) the repetitive
nature of the default;

(d) continuance of
default; F

(e) extent of injury
caused or likely to be
caused to the public|
or other living |
creatures or plants| |
and  micro-organism
or property or publi¢c

health. }
Qualification 14E.(1) person shall il
for not be qualified for |
appointment appointment as an
as adjudicating officer
Adjudicating unless he is, or has
officer and ' been, or is qualified to
term of office. be, a District Judge.

(2) The Adjudicating;
Officer shall  hold
office for a term of|
five years from the
date on which he
enters upon his office |
or until he attains the
age of sixty-years,
whichever is earlier.

. —— 3 kL e r———

Selection 14F.(1) The Centrai| ‘|
committee for Government shall, for | |
recommending the purpase of |
persons to be selecting adjudicating ;
appointed as officer, by notification, | !
Adjudicating constitute  Selection|
Officer. Committee. B

(2) The composition
of the Selection |
Committee and | |
procedure to  be | |
followed by it for|
recommending the |
persons to be |
appointed as ql

|

Adjudicating  Officer
shall be such as may
B be prescribed.

— - . # J
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Salary and
allowances and
other terms
and conditions
of service of
Adjudicating
Officer.

Filling up of
vacancies,

Resignation
and removal.

14G. The salary and}

allowances payable
to, and the other
terms and conditions
of service (including
pension, gratuity and
other retirement
benefits) of, the

Adjudicating  Officer

shall be such as may
be prescribed;

Provided that neither
the salary and
allowances nor the
other terms and
conditions of service
of the Adjudicating

| Officer shall -be varied

to his disadvantage
after appointment.

14H. If, for any
reason other than
temporary  absence,
any vacancy occurs in
the office of the
Adjudicating  Officer,
then the  Central
Government or the
authority referred to
in clause . (a) of
section 2, as the case
may be, shall appoint
another person in
accordance . with the
provisions of this Act
to fill the vacancy and
the proceedings may
be continued before
the Adjudicating
Officer from the stage
at which the vacancy
is filled.

14-1. The Adjudicating
Officer may, by notice
in writing under his
hand addressed to the
Central Government
or the authority
referred to in clause
(a) of section 2, as
the case may be,
resign his office:

Provided that the
Adjudicating  Officer
shall, unless he is
permitted by the
Central Government
or  the | authority
referred to in clause
{a) of section 2, as
the case may be, to
relinquish his office
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sooner, continue to
hold office until the
expiry of three
months from the datie

of receipt of such

notice or until a

. |
person duly appointed
as  his  successor
enters upon his office
or until the expiry of
his term of office,
whichever is  the
earliest. i
(2) The Adjudicating!
Officer shall not be]

i
removed from his
office except by an,
order made by thei
Central Government::
or the authonty”
referred to in clause
(a) of section 2, as
the case may be, on
the ground of proved

misbehaviour or|

incapacity after |
inquiry made by al

Judge of a High Court,
in which the

Adjudicating  Officer
has been informed of
the charges against
him and given a
reasonable
opportunity of being
heard in respect of
these charges.

(3) The Central

| Government may, by

rules, regulate the
procedure for the
investigation of
misbehaviour or
incapacity of the
Adjudicating Officer:

Provided that the
Central  Government
or the authority
referred to in clause
(a) of section 2, as
the case may be,
during the pendency
of the inquiry against

the Adjudicating
Officer, after
consulting the

Chairperson of the
Selection Committee
constituted for
selection Adjudicating
Officer, pass an order
suspending the
Adjudicating Officer, if

i
p)_‘;‘z,.




(Gt

-2F -

Appeal to
National Green
Tribunal.

Crediting sums
realised by
way of certain
penalties to
consolidated
Fund of India.

Credited sums

realised by
way of certain
penalties to
notified
account.

it is satisfied that he
should cease to
discharge his
functions as an
Adjudicating Officer.

14]. Any person
aggrieved by an order
made by the
adjudicating officer
under sub-section (3)
may prefer an appeal,
within  ninety days
from the date of
receipt of order
imposing penalty, to
the National Green
Tribunal  established
under section 3 of the
National Green
Tribunal Act, 2010,

14K. All sums realised
by way of penalties,
imposed by the
adjudicating officer
appointed by the
Central Government
under this Act shall be
credited to the
Consolidated Fund of
India.

14L. All sums realised
by way of penalties,
imposed by the
adjudicating  officer
appointed by the
authority (other than
the Central
Government)

constituted under
sub-section (3) of
section 3 shall be
credited to such
account, as may, in
consultation with
concerned State
Government be,
specified, by
notification, by the

| Central

Government.”.

Substitution of
new section
for section 15.

Punishment for
causing
substantial

| damage . to

environment
or failure to

pay penalty.

15, Penalty for
contravention of the
provisions of the Act and
the Rules, orders and
directions.-

Fe

For section 15 of the |
principal  Act, the
foilowing sections
shall be substituted,
namely:-

"15 Without prejudice
to any, award of
monetary; penalty by
the “adjudicating
officer under section

Y/
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Punishment for
failure to pay
penalty
imposed under
the Act.

14A, whoever causes
substantial damage to
environment, shall be
punished - with
imprisonment for a
term which shall not
be less than - seven
years but which may
extend ‘ to
imprisonment for life
and with fine ‘which
shall not be less than
ten crores rupees,
and in the case such
substantial damage to
environment {
continues, “with
additional fine which
may extend to -fifty
lakh rupees for every
day during which such
failure Loor
contravention L
continues after the
conviction for the first
such failure or
contravention.

15B(1) If any person
fails  to pay the

monetary penalty
imposed by the
adjudicating officer]

within the time
specified in sub-
section (7) of section
14C, he shall be
punishable with
imprisonment for a
term which shall not
be less than one
month but which may
extend to three years,
or with fine not less
than  five  crores
rupees and in case
such failure to pay
penalty continues,
with additional fine
which may extend to
fitty lakh rupees for
every day during
which  such failure
continues after the
first such failure or
contravention.

(2) Where company
does not pay the
penalty imposed by
the adjudicating officer|
within the time
specified in sub-
section (7) of section
14C, the company

shall be punishable




with fine which shall
not be less than five
crores rupees and in
case such failure to
pay penalty
continues, with
additional fine which
may extend to (fifty
lakh rupees for every
day during which such
failure continues after
the first such failure
or contravention,

(3} Where company
does not pay the
penalty imposed by
the adjudicating
officer, within the
time specified in sub-
section (7) of section
14C, every officer of
such company (who
at the time when
damage to
environment was
committed and in
respect of which such
penalty has been
imposed) was directly
in charge of and was
responsible to the
company for the
conduct of the
business of the
company, such officer
shall be punishable
with imprisonment for
a term which shall not
be less than one
month but which may
extend to three years,
or with fine not less
than five crores
rupees and in case
such failure to pay
penalty continues,
with additional fine
which may extend to
fifty lakh rupees for
every day during
which  such failure
continues after the
first such failure or
contraventicn.

Amendment of | 18. protection of action | In section 18 of the
section 18. taken in good faith.- principal Act, for the
word officer” at both
F/D the places. where it
occurs, the words
"adjudicating  officer
or any- other officer”
shall be substituted.

.- -scyh
4—-———-—————4* — S
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of the Central
Government
(including  clearance

Insertion of
new section
20A-20C.

Power to levy
fee in respect

of which
matters for
which levy of

fee has not
been provided
for.

Fee, etc. to be
credited into
public account
in certain
cases.

20.Informationreports or

returns.-

F/p

After section 20 of the

principal  Act, the
following sections
shall  be inserted,
namely:-

“"20A.Any rule which
the Central
Government is
empowered to make
under this Act may,
notwithstanding the
absence of any
express provision to

authorisation, supply
of statistics or copies

orders and for any
other  purpose or
matter involving the
rendering  of any
service by the officers
of the Central
Government or
authorities constituted
under sub-section (3)
of section 3 or officer
of the State
Government under
this Act or any rule
made thereunder, as
may be considered
necessary:

Provided that the
Government may, if it
considers  necessary
so to do, in the public
interest, by general or
special order, exempt
any class of persons
from the payment of
any such fee either in
part of fuil.

20B. Al fees in
respect of matter
involving the

rendering of any
service by the officers

that effect, provide
for the levy of such
fees in respect of
applications, |
amendment of
documents, issue of |
certificates, tests,
inspection,

endorsements, giving
of clearance of
approval, grant of
registration or |

of documents or .

o ——
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Fee to be
credited into
notified
account in
certain cases.

given, approval
registration or
authorisation granted
by it} in pursuance of
any provision of this
Act or rules made
thereunder shall be
paid into the public
account of India in the
Reserve Bank of
India.

20C. Al feeg in
respect of matter
involving the
rendering of any
service by the officers
of the authorities
constituted  under
sub-section (3) of
section 3. (including
clearance or approval |.
given, registration or
authorisation granted
by it) in pursuance of
any provision of this
Act or rules made
thereunder shall be

paid into such
account, as may, in
consultation with
concerned State
Government be,
specified by

notification, by the
Central
Goevernment.”.

10.

Amendment of
section 21.

21.Members, officers
and employees of the
Authority constituted
under section 3 to be
public servants.-

=8>

In section 21 of the
principal Act, for the
words ‘all officers”,
the ! word
"adjudicating  officer
or any other officer”
shall be substituted.

11.

Amendment of
ssection 22.

22.Bar of jurisdiction.-

e

In section 22 of the
principal Act, for the
words “by the Central
Government or any
other authority or
officer”, the words” by
the Central
Government or, any
other authority or
adjudicating officer or
other officer” shall be
substituted.
|

12.

A'mendment of
section 24.

24. Effecf of other laws.-

B

In section- 24 of the
principal Act, for sub-
section(2), the:
following sub-section

-3
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shall be substituted,
namely:-

“(2)Where any act or
omission  constitutes
an offence punishatlnle
under this Act and the
rules made or ordérs
or direction issued
made thereunder and
also under any other
relevant Act, then the
offender found guilty
of such offence shall
be liable to be
punished under that
Act which imposes a
greater punishment.”

13.

Amendment of
section 25.

25. Power
rules.-

to  make

/e

In section 25 of the
principal Act, for sub-
section(2),-

|
(i) after clause (g),
the following clauses
shall  be inserted
namely:- i.
I\
“(ga) manner of‘
holding  inquiry byl‘
adjudicating officen
under sub-section (1)
of section 14C;
|
(gb) the procedure for;
making an application|

before thei
Adjudicating  Officer
and procedure |
(including feeg

payable along with
the application) for
adjudging monetary
penalty under sub-
section (3) of section
14C;

(gc) the composition
of the Selection
Committee and
procedure +4of  be
followed by it section
14F;

(gd) the salary and
allowances payable
to, and the other
terms and -conditions
of service (including
pension, gratuity and
other retirement
benefits) of, the
Adjudicating  Officer
under section 142C;”

e =

IR = R —— - ————, " o i ———r b=




|
|| (@# | |
® ; ' Chapter III
- Amendments to the Green Tribunal Act, 2010
! 1. " | Amendment of | 16.Any ‘ person | After clause(i}, the
section 16. | agarieved by.- following clauses shall
be inserted, namely:-
! : (ia) ﬂ&%‘ﬁ&% fub
. . cekon( 37 03&&”"— B EPIA]BPL
2. Insertion of 16 A. Where an
new section 16 | appeal is preferred by
A. any person  from
whom the amount of
[ for deposit of monetary penalty
amount of on. imposed by an
fiing  appeal ‘ adjudicating.  officer
; from order of under _ “ the
| adjudicating Environment |-
| officer] (Protection) Act, 1986
‘ : such appeal shall not
! be entertained by the
| Tribunal unless such
T b person has deposited
- with  the  Tribunal
R O seventy-five per cent
EEALE § of the amount of
r monetary penalty
| : | imposed upon him by
‘ the adjudicating
‘ officer:
!
| Provided also the
! : Tribunal  may, for
| reasons to be
f : recorded in writing,
1 waive or reduce the
I amount of monetary
| penalty to be
deposited under this
section.”
4. With regard to the quantum of monetary penalties, Shri Bhasin has
suggested to revisit the same in the lightd practical experience gained in
administering the Environment (Protection) Act, 1986 and may be get
| changed. )
f - 5. The draft amendments [EPA and NGT] as proposed by Shri Bhasin
i~ . are submitted for kind consideration and further deliberation, if any
\?’{ required within the Ministry. Thereafter , the same would be processed
ﬁ&\g- further in the form of Cabinet note enclosing the draft bill seeking
NS comments.
AR NE Submitted, please.
82
g - ﬂ)n}ly
.0 Dr. Satish C.Garkoti)
i : v\.u.D‘é’ L’- ,.Pw] 19, Director
| 11.2014
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Ng. }-11013/45/2014-1A-1

Subject: Draft Environment Laws (Amendment} Bill, 2015

The competent authority on preceding page has approved draft
Environment (Protection) Bill, 2015 which provides for amendment in
Environment Protection Act, 1986 and the National Green Tribunal Act, 2015.
The amendment is with respect to incorporation of following provisions:

: La (i) Punishment for substantial damage to environment which includes
N imposition of fine in addition to imprisonment;
v O 4 (i) Inclusion of Adjudicating Officer to adjudge penalties in respect of
3 g projects or activities;
v © .
- 2 g '
2 =W (i}  Levy of fees in respect of application, amendment of documents, issue of
O0D0O - . .
[ certificates, giving clearance or approval etc;

(iv) Inclusion of new section for monetary penalty for causing substantial
damage to environment;

{v} Punishment for causing substantial damage to environment or failure to
pay penalty within the scope of Section 18The time limit.

iy, e gt - —

{vi) Amendment in Green tribunal Act, 2010, with regard to appeal. rggw
' ' b

‘ We may refer file to Ministry of Law & Justice for legal scrutiny and legal
| vetting.

Submitted please.
A8{thg~
(Dr. Satish C. Garkoti)
Director
16.01.2015

A

J.Si,/smﬁ Pl

jt. Secretary & LA, M/o Law & Justice, D/o tegal Affairs, Shastri Bhawan, New
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Ministry of Law and Justice
Department of Legal Affairs

FTS No. 1032/Adv. ‘B'/15

Reference Note at pre-pages.

2, Attention of administrative Ministry is invited to our earlier Note dated
11.02.2015 at page 36/N.

3. In the aforesaid Note, we had requested the administrative Ministry “to
make a reference in the form of a Cabinet Note containing the views/comments

of all the concerned Ministries/Departments to enable us to examine the same
from legal and constitutional angle.”

4, It is noticed that views/comments of  the concerned
Ministries/Departments are not available. In the absence of the comments of

other Ministries/Departments, it may not be possible for us to examine the matter
in true spirit and right perspective,

5. Further, it is noticed from the draft Note that no consultation with Ministry

of Home Affairs as well as Ministry of Finance, Department of Economic Affairs
(Budget Division) has been proposed.

6. Since the Draft Amendment Bill proposes to create certain offences and
provides punishment/penalty therefor and also touches upon Consolidated Fund
of India, therefore, comments of Ministry of Home Affairs/ Ministry of Finance,
Department of Economic Affairs (Budget Division) may also be obtained,
particularly on the provisions relating to offences and punishment and on the
provisions relating to crediting of penalties to Consolidated Fund.

7. In view of the above we once again request the administrative Ministry to
please obtain the comments of other Ministries/Departments in the first instance
and after incorporating the same in the draft note for the Cabinet matter may be
referred to us for examining the same from legal and constitutional angle.

’/\%/MC LA
(Dr. R. 8. Shrinet)
Assistant Legal Adviser

17.04.2015

MoEF&CC
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N, : FTS No.1176/Adv.B/2015
Ministry of Law & Justice
Department of Legal Affairs

Ministry of Environment, Forests & Climate Change has sought
our comments on the draft note for the Cabinet containing a proposal
for amendments in the Environment (Protection) Act, 1986 (Act of 1986)
and the National Green Tribunal Act, 2010 (NGT Act) to strengthen
penal provisions for causing substantial damage to environment,
imposition of monetary penalties and mechanism for adjudication
thereto, and for provision of appeal to National Green Tribunal against
the adjudication, and levying fee for environmental services, by
introducing the Environmental Laws (Amendment) Bill, 2015 in the
Parliament. '

2. Para 2 of the Draft Note gives béckground of the proposal and
Para 3 is about the assessment of implementation of the Act of 1986. .

3. Para 4 of the Draft Note states about the proposal. Vide para 4.2,
the following amendments have been proposed in the Act of 1986:-

(1) Insertion of new sub-Section 2(i) to define “substantial damage”
as damage to environment by which the community at large is
affected or likely to be affected by such damage or its
consequences due to direct violation of a specific statutory
environmental obligation of the occupier or any other person;
or any act or omission of the occupier or any other person or
negligence on his part; or carrying out project or activities or
operation or process by the occupier or any other person. The
impact of such damage may extend to large distance from the
origin of an act of omission or commission.

(ii) - Insertion of new sub-Section 2 (eb) to define ‘Minor offence’ to
mean and include an act by a person causing litter and
throwing the waste in public place leading to the defacement of
a public place. The offence will also include possession,

, manufacturing and using restricted or prohibited substance

-k such as plastic bags less than prescribed thickness, and

' electronic waste, and violating the methods of disposal of such

substance in violation of the rules as prescribed by the Central

Government. ‘ '

(iif The Government has introduced a new system of continuous
automated data capturing of air emission and water effluents
through temper-free equipments to be installed by the
industries. [t is proposed to insert an explanation below sub-
section (1) of Section 11 for the admissibility of evidence of
samples taken on the basis of readings or records generated. by
these equipments to assess and determine the damage.

(iv) Insertion of Section 14A (1), {2) and (3) to prescribe different
. levels of monetary penalty based on the impact of substantial
~damage within 5.k.m.; 5 to 10 k.m. and beyond 10 k.m. The
differential level of monetary penalty proposed is in line with
the gravity of environmental degradation on account of release
of pollutants. The impact of the level of pollution on land, air
and water, and on human health could be limited to a specific
distance from the origin of such polluting acts. The severe
damage will create impacts to a larger distance, hence the
\ - proposal for differentiated monetary penalty.







S

i)

(vii)

(viii)

- Yg-

Insertion of Section 14B to prescribe monetary penalties for
contravention and not causing substantial damage to the level

~of not less.than amount of Rs.1 lakh and extending upto Rs.10

crore with a further penalty of Rs.10,000 per day during which
such contravention continues.

Insertion of new Section 14C & D to provide for scope of
adjudication of monetary penalties, procedure of adjudication
and assessment of adjudication. The proposal is in line with
the principles of natural justice and elaborates the process of
assessment of the damage which includes the extent of the
impact, extent of injury on living creatures or public health and

- others, and fixing the level of penalty.

Insertion of new Section. 14E, F, G, H & I providing for
qualification for the post of adjudicating officer, their methods
of appointment, service conditions and resignation and
removal. It is proposed that the Central Government shall
appoint adjudicating officer/officers on the recommendation of
selection committee. A person shall not be qualified for
appointment as an adjudicating officer unless he is or has been
or is qualified to be a district Judge; OR an officer in Central
Government holding the post of not below the rank Director or
an officer of State Government not below the rank of Joint
Secretary or equivalent, and having legal qualification with
adequate experience in environment matters; OR an officer in
Central Government holding the post of not below the rank of
Director or an officer of State Government not below the rank of
Joint Secretary or equivalent who has exercised any quasi-
Judicial functions and having adequate experience of handling
the matters relating to environment. Similar provisions exists
in the Securities Exchange Board of India Act 1992, where the
officers of the said Board not below the rank of Division chief
and appointed as adjudicating officer; and in the Foreign
Exchange Management Act, 1999, where the officers of the
Central Government are appointed as adjudicating authority.

Insertion of a new Section 14J - It is proposed to provide
appellate jurisdiction to Tribunal established under NGT Act
against an order of the adjudicating officer within the 90 days
from the receipt of such order imposing penalty. It is provided
that no appeal shall be entertained by  the
Tribunal unless the appellant deposits 75% of the amount of
monetary penalty imposed with the Tribunal which may be
reduced or waived by the Tribunal Corresponding
amendments in NGT Act is ALSO proposed in Section 16 by
inserting a sub-clause to provide for appellate jurisdiction of
NGT against the orders of adjudicating officer as proposed
under Section 14C of the Act of 1986 and a new Section 16A.

Insertion of new Section 14K & L providing for crediting of the
sums realized and realizable by way of monetary penalties as
imposed by adjudicating officer appointed by Central
Government into consolidated Fund of India. However, when
adjudicating authorities are appointed by authority other than
Central Government, and monetary penalties are imposed by

- adjudicating officer, such monies will be credited in such

accounts as specified by the Central Government in
consultation with concerned State Governments.







()

(xi)

(xii)

(xiii)

4.

5. Para 5 of the draft Note givesthe justification.

been stated that enforcement of conditions for Infrast
approvals under various environmental laws have not
for the cause of environment for the reasons of non

specific

Contravention and defiance of s

~4¥-

Substitution of Section 15 - The provisions of Section 15 is
proposed to be substituted to incorporate amendments as
proposed vide Section 14A & 14B to ensure that the criminal
penal provisions are strengthened and are in consequence and

continuity of the civil monetary penalties to create sufficient
deterrent.

A new Section 15B is proposed to be inserted to create a
criminal offence prescribing for punishment to persons or
company or officers of the company for their failure to pay
monetary penalties imposed under Section 14.

Insertion of new Section 20A, 20B and 20C is proposed to
confer powers upon Central Government and authorities
delegated under the rules to levy fees for environmental
services and utilize the sums received as prescribed for. The
fee can be levied by the Government or the delegated
authorities in respect of applications, certificates, test reports,
grant of approval, authorization, supply of statistics or
documents, preparation and use of national databank on
environment and copies. It is also proposed that such
receivables shall be paid into a public account in Reserve Bank

of India in the case where the service is rendered by the
officers.

Substitution in Section 24(2) isproposed to keep the primacy of
the laws prescribing for higher level of punishment.

The following amendments have been proposed in the NGT Act:

Inserting a new clause (ia) in Section 16to provide for lying of
appeal to NGT against the order of the adjudicating officer
under sub-Section 3 of Section 14C of EP Act, 1986.

Insertion of new Section 16A to mandate the deposit of 75% of
the monetary penalty imposed by the adjudicating officer as a
pre-condition of appeal to NGT and to prescribe for the
authority of the Tribunal to waive or reduce the mandated

amount of monetary penalty to be deposited as a pre-condition
of appeal. :

It has inter alia
ructure Projects
been beneficial

-compliance of
mitigation measures conditioned along with approvals.

pecific performance measures to

mitigate pollution have been found easier to continue rather than
compliance. The criminal action as contemplated under Section 15 iof

Act of 1986 is a long-
The dynamic equilibr

drawn process with negligible financial penalt!y.
ium between environmental conservation and

development of inter-generational equity requires effective deterrent

punitive action based on swift procedure.

Induction of a penal regime

on the basis of ‘polluter pays’ to clean the environment will prove more

effective in enforcement which will not ha

either,.

i
‘ I S P S —
e . T T -

mper the development process

Hence the proposal is for amendment in the Act of 1986 'fco
incorporate civil monetary penalties which is an effectifes
~ enforcement
development projects, and without

of environmental laws to ensure complian“f:'eg‘-by

disturbing the operation . of _
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industries and economic activities having potential to pollute. The
rational for the proposed provisions is to create sufficient effective
deterrence, fair and equitable treatment of the regulated community

. and swift resolution of environmental problems.

6. Vide para 7 of the Draft Note, approval of the Cabinet has been
..sought to amend the Environment (Protection) Act,
* National Green Tribunal Act, 2010 by introducing the Environmental

1986 and the
Laws (Amendment) Bill, 2015 in the Parliament.

7. Under the proposed new section 14C in the Act of 1986,
appointment of ‘adjudicating officer’ has been proposed for the purpose
of adjudication under the proposed sections 14A and 14B. Hence, it
would be advisable to define the term ‘adjudicating officer’ also under
Section 2 of the Act. Further, as the adjudicating officers shall perform
the quasi-judicial functions under the Act, they should be legally /
Judicially trained to perform such functions. The administrative
Ministry may also consider to make the officers of Indian Legal Services
eligible for appointment as adjudicating officers. ,

8. ' It is mentioned that the Act of 1986 and thHe NGT Act were

enacted by the Parliament under Article 253 read with Entry 13 in List I~

(Union List} of the Seventh Schedule to the Constitution of India.

9. Subject to the observation made in para 7 above, it is a matter of
policy and there does not appear any legal and consti'tutional objection
to the proposal contained in the draft note for the Cabinet. Hence we

AN

' o~
B |
' (RK. Srivastava)
Deputy Legal Adviser
| 05.05.20i5

may concur in the same.

Joint Secretary & Legal Adviser (Shriés. Yadav}
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No. J-1108/45/2014-1A.1 (Pt.)
. Government of India
Ministry of Environment, Forest and Climate Change

Impact Assessment Division
¢ s ok e K ‘ ]

Subject:

Amendments in Environment {Protection) Act, 1986 and
National Green Tribunal Act, 2010 through a new legislation,
namely, Environmental Laws (Amendment) Bill, 2015 to
strengthen penal provisions for causing substantial damage to
environment; to provide'fdr imposition of monetary penalties
and. mechanism for adjudication thereto, and for provision of
appeal to National Green Tribunal against the adjudication;
and provision for levying free for environmental services.

The Ministry of Environment, Forest and Climate Change vide letter
D.0. No. J-1103/45/2014-1A.1 dated 27.04.2015 circulated Draft Note for
the Cabinet to 12 Ministries/ Departments. The response from following
three Ministries have been received: '

Communicated no comments to offer. (F/A) ~
Concurred in the proposal contained in para 4.2
and 4.3 of the Cabinet Note. (F/B) _—

Provided comments on substantial damage,
excess production etc. (F/C) -~ '

(i)  Ministry of Steel:
(iii) Ministry of Coal:

2. The response of the remaining Ministries/ Departments has not
been received so far. The,Ministry .of Home Affairs, Department of
Economic Affairs, Department of Expenditure and Department of
Industrial Policy & Promotion were personally visited by the official of the
Ministry, last week for getting the comments expedited. However, no
response has been received so far. ’ '

3. As desired by 15(BS) to put-up the file for Eeminding the remaining
Ministries/ Departments for expediting. their comments. Accordingly,

draft reminder is submitted for kind consideration and approval. w

- {Dr. Satish C. Garkoti)
- ' Director
19.05.2015




-

the original file relating to amendments in Environment ' . ,
{Protection) Act, 1986 and National Green Tribunai Act, 2010 through a
new legislation, namely, Lnvironmental Laws (Amendment) Bill, 2015 was
suberitted to Legisiative Department, Ministry of Law & Justice vide note
dat«l_;d 29.04.2015, for legal vetting. ‘The same has not been received so
far.

2. It may be relevant to mention that the matter was earlier referred
to lDepartme'nt of Legal Affairs vide notes dated 16.01.2015 and -
15.04.2015. Department of Legal Affairs had asked the Ministry to provide
the comments of other Ministries on the Draft Cabinet Note.

3. The Cabinet Note was circulated to 12 Ministries/ Departments on
27.04.2015 and thereafter as merntioned at para 1 above, the file was
referred to Legislative Department. The comments of 6 Ministries/
Departments namely Ministry of Mines, Ministry of Coal, Ministry of Steel,
I\/Iir!}istry of Home Af‘fairs,‘Department of Industrial Policy and Promotion * -
and Department of Expenditure have been received. The comments of - b
remaining six Ministries/ Departments namely Ministry of Power, Ministry |
of Urban Development, Ministry of Road Transport and Highways, Ministry
of Petroleum & Natural Gas, Department of Chemicals and Petrochemicals
and Department of Economic Affairs have not been received so.far.
4 | The comments received so far has been comp'iled in a tabulated -
form and annexed to the Cabinet Note as Annexure-3. There are no
sbéciﬁc comments from the Ministries except the Ministry of Coal, which
may kindly be seen in the Annexure-3 as referred above. '

L :
5. In view of the above, if approved, we may refer the file to the
Deiptt. of Legal Affairs to provide their comments on the Cabinet Note,
placed opposite. - ' '

TN T Ve 2
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| Submitted please. ' ' '

_ 2 wi§
| , ' . (Dr. Satish C. Garkoti)
| ' ' ' Director
o , ' . 27.05.2015
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Date..2.8. 5.

Dy. No..

‘éﬂ‘f/br’/r'

’ © No.J-11013/45/2014-1A- (Pt)
Y A i
-3- ‘
Subject: Amendment in EIA Notification 2006 regarding extension of

validity of Environment Clearance from 5 to 7 years as weil
as the applications received for extensi;‘on in validity after
the validity period up to three months.— Legal Vetting by
Mm:stry of Law & Justice - reg.

The matter was earlier referred to Deptt. of Legal Affairs vide notes

dated 16.01.2015 and 15.04.2015. The Deptt. of Legal Affairs asked for

' comments from other Ministries on the Draft Cabinet Note. The file on

which.Deptt. of Legal Affairs asked for the information is under submission
to Legislative Department for legal vetting. ' '

2. . The Draft ‘Cabinet Note was circulated to 12 Minlstrles/
Departments. The status on the comments may kindly be seen at para 3
on preceding page. It has been approved to refer the matter to
Departmont of Legal Affairs (pg. 2/N ante) ‘

3. We may now refer the Draft Cabinet Note to the Department of
Legal Affairs, Ministry of Law & Justice to provide their comments on the
Draft Cabinet Note.

»é)/ffw)f ‘
(Dr. Sattsh C. Garkoti)
' Director

28.05.2015

| | 8 1y
Jt. Secretary & LA, IVl/o Law & Justice, D/o Legal Affairs, shastri Bhawan, New
Delh:
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if' VSub‘ject: Amendment in EIA Notification 2006 regarding extension qf validity of
: Environmeént Clearance from 5 to 7 years as weil as the appfications
received for extension in validfty after the validity period up to three
“'months.— Legal Vetting by Ministry of Law & Jus!ltice - reg.

i
I
I

The original file on the subject is under submission to the Legislative
Department, Ministry of Law & Justice for legal vetting. The matter was discussed with
Shri K. R. Saji Kumar, Jt. Secretary & LA by JS(MK_S) on 29.05.2015, when the
.undersigned was also present. . ‘

2. During the discussions, it was decided that a representative of MoEFCC may
present during the process of legal vetting of the proposed bill. - Accordingly, the
‘undersigned was present during the legal vetting. The first working draft has been
completed today by the Legislative Department and placed opposite at F/X. The draft
sent by the Ministry is also placed below at F/Y. L '

3. During the ‘process of legal vetting, the points of discussions were on the
following: '
(i) . Minor offence: The word “offence” has been substituted by the word
“violatign”. [Section 2 Definitions {ii)(eb)] :
o (it) Substantial damage: The definition of substantial damage has -been

corrected by insertion and deletion of certain words, which may kindly be
seen. [Section 2 Definitions (iii)(i}] _

(i) The word “monetary” from the word “monetary penalty” has been deleted

) - in the entire draft. .

\ {iv)*  The new Section, 14A inserted for penalty for causing substantial damage
has been revised by providing clarity with respect to distance by adding
“radial distance from the outer boundary of the project area”. Further, '
maximum ceiling of the penalty has been added. May like to see Section 14
{A) (1)-(3} which provides for change in the amount of penalty. )

(v) A new Section, 14(B) has been inserted for penalty for causing minor
violations. ' ! ‘ ‘

(vif}  Regarding crediting sums-realized by way of penalties, as provided in the
draft submitted by Ministry under Sections 14(K) and 14(L) has been revised
as Sections 14(L) and 14(M) in the first working draft. It has been changed to |
the extent that the penalty credited to such fund as may be created by the -
Central Government and all such sums shall only be utilized for protection,
improvement and management of environment. May like to see Sections 14
(L) and 14(M) of the first working draft in this regard.

(2]

[B&.....oooe.

Dy. No..I55%
Date...

4. The first-working draft prepared by Legislative Department is submitted for kind
consideration and approval, so that the same could be appraised to Legislative

Department for taking further necessary action at their end. ‘ ‘BL
o | | | hsfe |1t
S : \ o ti

LSl

Olo J8 (MKS)

(Dr. Satish C. Garko
Director
05.06.2015

15 (MKS)
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if' VSub‘ject: Amendment in EIA Notification 2006 regarding extension qf validity of
: Environmeént Clearance from 5 to 7 years as weil as the appfications
received for extension in validfty after the validity period up to three
“'months.— Legal Vetting by Ministry of Law & Jus!ltice - reg.
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The original file on the subject is under submission to the Legislative
Department, Ministry of Law & Justice for legal vetting. The matter was discussed with
Shri K. R. Saji Kumar, Jt. Secretary & LA by JS(MK_S) on 29.05.2015, when the
.undersigned was also present. . ‘

2. During the discussions, it was decided that a representative of MoEFCC may
present during the process of legal vetting of the proposed bill. - Accordingly, the
‘undersigned was present during the legal vetting. The first working draft has been
completed today by the Legislative Department and placed opposite at F/X. The draft
sent by the Ministry is also placed below at F/Y. L '

3. During the ‘process of legal vetting, the points of discussions were on the
following: '
(i) . Minor offence: The word “offence” has been substituted by the word
“violatign”. [Section 2 Definitions {ii)(eb)] :
o (it) Substantial damage: The definition of substantial damage has -been

corrected by insertion and deletion of certain words, which may kindly be
seen. [Section 2 Definitions (iii)(i}] _

(i) The word “monetary” from the word “monetary penalty” has been deleted

) - in the entire draft. .

\ {iv)*  The new Section, 14A inserted for penalty for causing substantial damage
has been revised by providing clarity with respect to distance by adding
“radial distance from the outer boundary of the project area”. Further, '
maximum ceiling of the penalty has been added. May like to see Section 14
{A) (1)-(3} which provides for change in the amount of penalty. )

(v) A new Section, 14(B) has been inserted for penalty for causing minor
violations. ' ! ‘ ‘

(vif}  Regarding crediting sums-realized by way of penalties, as provided in the
draft submitted by Ministry under Sections 14(K) and 14(L) has been revised
as Sections 14(L) and 14(M) in the first working draft. It has been changed to |
the extent that the penalty credited to such fund as may be created by the -
Central Government and all such sums shall only be utilized for protection,
improvement and management of environment. May like to see Sections 14
(L) and 14(M) of the first working draft in this regard.

(2]

[B&.....oooe.
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4. The first-working draft prepared by Legislative Department is submitted for kind
consideration and approval, so that the same could be appraised to Legislative

Department for taking further necessary action at their end. ‘ ‘BL
o | | | hsfe |1t
S : \ o ti

LSl

Olo J8 (MKS)

(Dr. Satish C. Garko
Director
05.06.2015

15 (MKS)
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File No. J-11013/45/2014-1A-1 Part

7~ Reference note on preceding page.

The first working draft received from Legislative Department suggested various
substantive changes which have been examined in consuitation with the Consultant on the
subject (Shri V.K. Bhasin, former Secretary, Legislative Department, Ministry of Law &
Justice). The draft sent by the Ministry to the Legislative Department is placed below at
Flag-Y and the first working draft collected from the Legislative Department is at Flag-X.

2. The following observations are made for consideration of the Legislative
Department, namely:-

n The word “further to amend” has been used in the long title of the Environment
Laws (Amendment) Bill, 2015. The Environment (Protection) Act, 1986
(hereafter referred to as EP Act) as per records available in this Ministry and
chronological index available on the website of the Legislative Department, is
being amended for the first time. As per the Legislative Precedents, the word
“further to amend" is used when an Act had already been amended. Since, the
Environment (Protection) Act, 1986 as per records available is being amended
for the first time, the Legislative Department may revisit the incorporation of
the word “further to amend” instead of “to amend” in the Long Title of the
Draft Bill. :

(2)  This Ministry has proposed to confer power upon the adjudicating officers to
levy monetary penalties. The Legislative Department has amended the said
definition, so as to confer power upon the adjudlcatmg officers to impose fine
under new definition of section-2(2) of EP Act instead of monetary penalties.
The fines are imposed by the Courts under section-15 of the EP Act and in the
new proposed section 15, Under clause (2) of Article 20 of the Constitution, no
person shall be prosecuted and punished for the same offence more than once.
Besides, the scheme of the proposed amendments is to confer power upon the

| adjudicating officers to impose monetary penalties and not the fine which is

! b left to upon the Courts under section-15 of the EP Act.

3) The . Leglslatwe Department has amended the definition of the “micro-
organism” gwen in the Draft Bill forwarded by this Ministry. The definition of
the micro-organism incorporated by this Ministry in the Draft Bill is broadly
on the lines of the Ruies for the Manufacture, Use, Import, Export and Storage
of Hazardous micro-organisms Genetically engineered organisms or cells,

. 1989 made 4n exercise of the powers conferred by sections 6, 8 and 25 of the
Environment (Protection) Act, 1986 with a view to protecting the environment,
nature and health, in connection with the application of genetechnology and
micro-organisms. The said definition has stood the test of time. The
Legislative Department may indicate the legal reasons for not accepting the
definition of the “micro-organism™ incorporated by this Ministry on the lines
of aforesaid Rules. '

(4)  On revisiting the provisions of imposing monetary penalties provided in the
Draft Bill forwarded by this Ministry for (A) the damages which does not
cause substantial damage as provided under clause-14B; and (B) the clause
14A (4) for the monetary penalties for minor offences, it is felt that both the
above provmlons overlap. It is therefore, proposed to omit the prov1snons
contained in the clause 14A (4) relating to monelary penalty for minor offence
and definition of minor offence to bring out niore clarity in the provisions
relating to imposition of penalties. '

~ (5) The Légis]ative Department has forwarded a revised draft of definition of

“substantial damage to environment”. The revised draft definition of the

“substantial damage to environment” drafted by the Legislative Department




edmtion of the “substantial damage to [tion of the “substantial damage

done away with the difference between damages of the “substant,
environment” and daﬁ]ages which do not cause “substantial \haage to
environment”, A comp‘arison of the definition of the “substantial darh. o
environment” given by this Ministry and Legislative Department is reitera.
as under:-

environment” proposed by this | to environment” proposed by
Ministry R Legislative Department
Jpbstantial damage to environment”\bstantial damage (o environment” |
means  substantial .damage  to | means damage to environment
environment (whether' by release of | (whether by  release  of
environment - pollutant or | environment pollutant or
environment pollution ‘or handling of | environment pollution or handling
haza/rdolm substance ‘or any other | of hazardous substance or any
substance or otherwise), by which | other substance or otherwise), in
thé community at large is affected or | the manner as may be
likely to be adversely affected by | prescribed by  which  the
~~| such damage or its |consequences | environment is affected or likely
(including damage to the human | to be adversely affected by such
beings, other living cr‘eatures, plants | damage or by its consequences
and micro-organism, |property and | due to -

ublic health) due to -] )
dilrect violation of a specific statutory fect violation of a specific statutory
environmental obligation of the | environmental obligation of the
occupier or any other person; or occupier; or

yly act or omission of the occupier or’ ? act or omission of the occupier or
any other person or negligence on his | negligence on his part (whether by
part (whether by an accident or | an accident or otherwise); or
otherwise); or :
earrying out project or; activities or(rrying out project or activities or
operation or process by the occupier | operation or process by the
or any other person; | occupier;

A Comparison of the aforesaid definition reveals that the Legislative
Department has omitted -

(1) the words “community at large”

(i)  the words “ or any other person”.

(iif)  the brackets and the words “(including damage to the human beings,
other living creatures, plants and micro-organism, property and
public health)”.

The omission of the aforesaid words mentioned at (i) and (ii) above has
restricted the meaning of the “substantial damage to environment”. The
intention of this Ministry is that substantial damage caused by any other person
in addition to occupier should also be covered and be within the scope of the
EP Act. The expression “community at large” has been used under the
definition of “substantial question relating to environment” given under section
2(1)m) of the National Green Tribunal Act, 2010. This Ministry therefore
feels that the expression “community at large” and “damage by any other
person” may be suitably incorporated in the definition given by the Legislative
Department. Since, the expression “community at large” has been used under
the NGT Act, 2010, but not defined therein it would not be advisable to define
the “community at large” in the proposed amendments also.
|

The words “(including damage to the human beings, other living .creatures,
plants and micro-organism, property and public health)” are illustrative only
and therefore, we may retained and suitably incorporated in the definition of
the “substantial damage‘to the environment” which are broadly based on the
expressions used in the definition of “environment” and “hazardous
substances” in the EP Act.
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(6)  The Legislative Department has omitted following clause 3 of the Draft Bill
forwarded by this Ministry which reads as under:- |

Amendment of | 3. In section 3 of the principal Aét, in sub-section(2), after
Section 3. clause(xiii), the following clause shall be inserted, namely:-
“(xiii a) levy of fee for any matter. fal]mg under clause (i) (o
(xiii) and (viv);”.

|

The section 3 (2) of the EP Act confers specific powers upon the Central

Government to take measure in respect of certain matters specified under that

section. Section 12 (2) (b) of the EP Act contains provisions relating to levy of

fee in relation to laboratory reports but no such specific power has been
conferred upon the Central Government. In view of above, it is proposed to
confer specific power upon the Central Govemment to levy of fee for any
matter falling under clause (i) to (xiii) and (viv) of sub section 2 of section 3 of
the EP Act to avoid any ambiguity on levy of fee by the Central Govemment.

In case the aforesaid draft is not acceptable to the Legislative Department, they

may draft a suitable provision conferring power upon the Central Government

. to levy of fee for all or any matter falling under clause (i) to (xiii) and (viv) of

- sub section 2 of section 3 of the EP Act.

oo ¢ i

(7)  The Legislative Department has omitted the word “monetary penalty” and
instead incorporated the word “penalty”. The expression “monetary penalty”

- has been used in the Draft Bill forwarded by this Ministry —

\4‘,‘“ (i) on the lines of latest Legislative prececiemI i.e. section 41 of Clinical

T A Establishments (Registration & Regulation) Act, 2010 (23 of 2010).

(i}  to bring clarity marginal heading of the existing section 15 of the EP
Act which contains the expression “penalty for contravention of the
provisions of the Act and the rules, orders and directions” though this
section contains provisions for imposition of fine and imprisonments.

8§ c,;:!
.-C:’ !“3'
ol

h I

The expression “monetary penalty” has been used consciously in the
context of adjudging of monetary penalties by the adjudicating officers and to
maintain a distinct clarity between imposition of “monetary penalties” by the
adjudicating officers and imposition of fine by the courts.

Lol ™Y
~r

{

RN YN

— ‘ (8)  The Legislative Department has omitted clause ]t]1C (1) (b) of the Draft Bill
which reads as under:- |
| :

“(b) In cases where the authority (other than the Central Government)
constituted under sub-section (3) of section 3 or any other authority or officer
of a State Government is empowered to give or grant clearance, approval,
authorisation, permission, registration under the Act or rules made under or
directions issued thereunder, such authority may, impose penaltles under
sections 14A and 14B (if so specified by the Central Government in such
notification) and for the purpose of adjudging penalties under sections 14A
and 14B, appoint, by notification, on the recommendations of the Selection
Committee, one or more adjudicating officers for holding an inquiry in the
prescribed manner after giving any person concerned a reasonable opportunity
of being heard for the purpose of imposing any monetary penalty”.

4

The attention is invited to definition of adjudicali.ﬁg officer proposed in clause
2 the Draft Bill which has been broadly agreed (except changing adjudging
“penalties” to “fine”} to by the Legislative Department which reads as under :-

“(2) While holding an inquiry the adjudicating officer shall have pow'fer to
summon and enforce the attendance of any person acquainted with the facts
and circumstances of the case to give evidence .or to produce any document

which in the opinion of the adjudicating officer, may be useful for or relevant
i .

|




3.

to the subject-matter of the inquiry and if, on such inquiry, he is satisfied that
the person has failed to' comply with the provisions of any of the sections
specified in sub-section (1), he may impose such penalty as he thinks fit in
accordance with the provisions of any of those sections.”

The aforesaid provisions relating to definition of the “adjudication officer” and
clause 14C (1) (b) of tﬂe Draft Bill drafted by the Legislative Department
appears contrary to each other.

The intention of this Mijnistry is that in cases where the power for taking
measures under section 3(2) of the EP Act has been given to the authorities
constituted under section 3 (3) of the EP Act, such authorities should be
empowered to appoint the{ adjudicating officers also. Therefore, clause 14C (1)
(b) of the Draft Bill may be retained with suitable drafting changes, if required
by the Legislative Department.
|

(9) ' | This Ministry has proposded that the penalties imposed by the adjudicating
officers appointed by the Central Government should be credited to the
Consolidated Fund of India which is based on the legislative precedents (see
Securities and Exchange Board of India Act, 1992 and Competition Act, 2002).
This Ministry feels that penalties cannot be imposed to augment the resources
and utilize them for enhancement of any particular purpose. Therefore, this

Ministry feels that moneltary benefits under the proposed amendments by
credited to Consolidated Fund of India.

(10) ' |This Ministry has proposed that under clause 14L of the Draft Bill that all sums

realised by way of penalties, imposed by the adjudicating officer appointed by
the authority (other than!the Central Government) constituted under sub-
section (3) of section 3.shall be credited to such account, as may, in
consultation ‘with concerned State Government be, specified, by notification,
by the Central Governme{nt in view of the provisions of the Constitution

: lrelating to Crediting of sumis in the Consolidating funds of States.

In view of the paragraph 2(4) above, it is submitted that we may delete Para 4.2.2

from the draft Cabinet note being consequential to Para 2(4) above from the Cabinet note.

4.

In vicI:w of the above, it is submitted that we may request Legislative Department to

concur thf:‘| proposal in the note for Cabinet along with the Draft Bill incorporating the
above suggestions of this Ministry at the carliest and make suitable drafting/consequential

1.
changes therein.

5.

Subfnitted please.

\0
(Satish C. Garkoti)
. Director
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This matter was further discussed in the Chamber of Secretary(EFCC)
on 26.06.2015 when JS{MKS), JS(BS} and undersigned was present. During
the discussion, the entire draft Environment Laws (Amendment} Bill, 2015
was discussed. It was noted that the comments of Department of Economic
Affairs and Ministry of Power on the Draft Cabinet Note have been received.
The comments and response of Ministry on each item is placed below at F/A
and F/B. The prominent suggestions of Department of Economlc Affairs
which were in principle agreed upon were:

(i) Deletion of para 4.2.3 of the Draft Cabinet Note suggesting
incorporation of provision for explanation in Section 11 (1)}
seeking admissibility of evidence of samples taken on the basis
of readings or records generated by continuous automated
data capturing equipments. ,

(i) Instead of suggesting adjudicating officer for imposing the
penalty in respect of projects or activities, the adjudicating
authority having technical and judicial members may be
considered.

2. The following emerged during the discussions:

() Deletion of para 4.2.3 of the Draft Cabinet Note.

(i) Incorporation of adjudicating authority in place of adjudicating officer
having any two of the three members i.e. Administrative, Technical
and Judicial.

(iii) The minor violation has been defined as under:

“minor violation” shall mean and include an act or omission or
commission by a person causing damage to environment due to-
failure of compliance of provisions of this Act or rule made or order or
direction issued thereunder, as prescribed, and which is not
substantial damage or non-substantial damage.

(iv) Incorporation of the following para under Section 14(c) for causing
non- substantial damage:
‘be liable to a penalty of an amount not less than an amount of one
lakh rupees and may extend to five crores rupees and in case of
continuing contravention with additional penalty which may extend to -
one lakh rupees every day during which the contravention continues.’

(v} The substantial damage and minor violation be defined by framing of
rules under this Act.

(vi) Penalty for causing substantial damage to environment under Section
14(A)(3) i.e. damage to environment within an area beyond 10 km of
radial distance the amount of penalty may be changed to 15 crores to
20 crores instead of 25 crores to 30 crores.

(vii}Crediting sums realized by way of certain penalties by the adjudicating
authority shall be credited to the Consolidated Fund of India. /

-2
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new Section 14 L & M providing for crediting of the sums realised
and realisable by way of monetary penalties as imposed by
adjudicating authority appointed by Government of India into a
fund as may be created by Central Government and such sums
shall only be utilised for the protection, improvement and
management of the environment.
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(viii) Under Chapter lIl with respect to amendment to NGT Act, 2010, the

following para shall be deleted: B
“Provided that the Tribunal may, for reasons to be recorded in writing,
waive or reduce the amount of penalty to be deposited under this

section”
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2. Amendment of Section 21 and Section 22 as provided in the Environment
Laws (Amendment} Bill, 2015 enclosed as Appendix-3 of the Cabinet Note have
been deleted. ’

3. In view of the above, the Draft Cabinet Note including Appendix-3
pertaining to Environment Laws (Amendment) Bill, 2015 has been revised and

submitted for kind consideration and approval before forwarded to Legislative
Department, Ministry of Law & Justice. .

e

{Dr. Satish C. Garkoti)
Scientist ‘'F’
08.07.2015
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Legislative Department

FE

Subject: = Amendments in the Environment (Protection) Act, 1986 and
National Green Tribunal Act, 2010 through the Environment Laws
| (Amendment) Bill, 2015 to strengthen penal provisions for causing
substantial damage to the environment and to provide for
imposition of penalties and mechanism for adjudication thereto,
and for provision of appeal to National Green Tribunal against the
adjudication and provision for levying fees for env1ronmental

services, etc.

Ministry of Environment, Forest and Climate Change (the

administrative Ministry) has forwarded a draft Note for the Cabinet seeking its -

approval to amend the Environment (Protection) Act, 1986 and the National
Green Tribunal Act, 2010 for our comments/views. Accordingly, it is
“proposed to introduce an Amendment Bill in Parliament.

2. The administrative Ministry has, inter alia, proposed to make the
following amendments namely:—

(A) Amendment in the Environment (Protection) Act, 1986:

() to define the terms ‘adjudicating authority’, ‘microorganisms’,
‘minor violations’, ‘non-substantial ~damage’, ‘selection committee’,
‘substantial damage’ and ‘Tribunal’ under section 2 of the Act;

(ii) insertion of new sections 14A to14M relating to penalty for causing

substantial damage to environment, penalty for causing minor violations,

penalty for non-substantial damage, constitution of adjudicating authorities,

factors to be considered by the adjudicating authority, qualifications for
appointment of adjudicating authority and term of office, selection committee
for appointment of members of the adjudicating authority, salary, allowances
and other terms and conditions of service of the adjudicating authorities,
filling up of vacancies, resignation and removal of the members, appeal to the
National ~ Green Tribunal, crediting sums realifed by way of penalties to-a
Fund created by the Central Government for utilising the fund for the
protection, improvement and management of the environment and crediting
sums realised by way of on the spot penalties to the notified accounts in
consultation with the State Governments;

(ii1) substitution of section 15 with new section 15 and 15A providing

for punishment for causing substantial damage to environment and failure to
pay penalty imposed under the Act;

(iv) insertion of new sections 20A, 20B and 20C to provide for levy of
fees in respect of matters for which no levy of fee and crediting fee in respect
of matters involving rendering of any service by the authorities into the
notified account;







(B) Amendment in the National Green Tribunal Act, 2010:

(v) consequential amendments in the Act giving reference to the order
made under sub-section (8) of the proposéd new section 14D of the
Environment (Protection) Act, 1986; and

(vi) insertion of new section 16A imposing certain conditions to
entertain appeal by the Tribunal.

3. On the basis of the proposal of the administrative Ministry contained in
the draft Note for the Cabinet, a draft Bill namely, the Environment Laws
(Amendment) Bill, 2015 has been prepared in this Department and is placed at
Flag ‘A’.  In the draft Bill, keeping in view the legislative practice, the word4
“monectary penalty” has been modified so as to read ‘penalty’. The word
monetary conveysthe meaning “relating to money or currency”. Therefore, the
word penalty used with reference to the amount convey the intended meaning
of the penal provisions. The draft Note for the Cabinet has been amended in
pencil.

e
X3
>

4. The Departmént of Legal Affairs has examined the proposed and has
concurred in the proposal.
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5. We may also concur in the proposal.

7. Swtadaye &!E\llg\lgo # j,

(Y. Srinivasa Rao)
Assistant Legislative Counsel
11.08.2015
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* ' No. J-11013/45/2014-IA.]

SUBJECT: Note for ‘the Cabinet for Amendments in Environment
' (Protection) Act, 1986 -and National Green Tribunal Act, 2010
through a new legislation, namely, Environmental Laws
i ~ {Amendment) Bill, 2015 to ‘Etre'ngthen penal provisions for
‘ ' causing substantial damage to environment; to provide for
imposition of monetary .penalties and mechanism for
adjudicai;on thereto, and for provision' of appeal to National
Green Tribunal against the adjudication; and provision for
levying fee for environmental services.

The approval of Hon’ble MEF on the Draft Cabinet Note was sought on
13.04.2015 (pg. 40/N ante). Based on the approval, the Cabinet Note was
circulated to 12 Ministries/ Departments namely Ministries of Mines, Petroleum
& Natural Gas, Power, Coal, Steel, Road Transport & Highways, Urban
Development, Home Affairs and Departments of Chemicals & Petrbchemicals,
Industrial Policy & Promotion, Economic Affairs (Budget Division) and
Expenditure on 27.04.2015 and the file was referred to Department of Legal
Affairs and Legislative Department. :

2. The comments of eight Ministries/ Departments namely. Ministry of
Mines, Ministry of Coal, Ministry of Steel, Ministry of Home Affairs, Department
of Industrial Policy and Promotion, Ministry of Power, Department of
Expenditure and Department of Economic Affairs were received and the same
were suitably incorporated in the Draft Cabinet Note and the Draft Environment
‘Laws (Amendment) Bill. After the amendment, approval of Hon’ble MEF were
sought on 03.07.2015 and the revised Draft Cabinet Note was sent to Legislative
Department, Ministry of Law and Justice (pg. 60-63/N ante).

3. ‘The Legislative Department, Ministry of Law and Justice has processed
the note and sought approval of Hon’ble Minister Law & Justice on 02.09.2015
(pg. 70/N ante). The corrected Draft Cabinet Note and Environment Laws
{(Amendment) Bill, 2015 (Working Draft dated 13/28 August, 2015) are placed

ST ~ below at F/X and F/Y.

Qi (el

Eﬂ & g 4. As the ‘monetary’ word has been deleted by the Legislative
}m $ - Department, the same has been replaced in the Cabinet Note. Based on the
PAUSIE  correction, the Note for the Cabinet has been finalized and placed below at F/Z
;-i- : for consideration and approval. After approval, a copy of approved Cabinet Note
B2 E will be sent to PMO and Cabinet Secretariat. The draft D.Q. letter to PMO and
% 5‘ zﬁ; | Cabinet Secretariat is also placed below for kind consideration and approva.

| s %W I M'W _ | (Dr. Satish C. Garkot )q}wlj’
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No. J-11013/45/2014-1A.1
SUBJECT: Note for the Cabinet for Amendments in
Environment (Protection) Act, 1986 and National
Green Tribunal Act, 2010 through a new legislation,
namely, Environmental Laws (Amendment) Bill,
2015 to strengthen penal provisions for causing

. substantial damage to environment; to provide for
imposition of penalties and mechanism for
adjudication thereto, and for provision of appeal to
National Green Tribunal against the adjudication;
and provision for Ievymg fee for environmental
services.

The Legiélative Department, Ministry of Law and Justice had
earlier processed the note and sought approval of Hon’ble Minister Law
& Justice on 02.09.2015 (pg. 70N/ ante). The corrected Draft
P Cabinet Note and Environment Laws (Amendment) Bill, 2015 (Working
: Draft dated 13/28 August, 2015) submitted for seeking the approval of
g ‘vx Hon’ble MEFCC(pg.71-72N/ante).
g‘g? 2. Hon’ble MEFCC approved for incorporation of following sub-
‘_’:. cv\"_.;._*- section, in section 11 of the principal Act [Power to take sample and
S o -~ procedure to be followed in connection therewith]:
% 2 % (a) after sub-section (4), the following sub-section section shall be
o inserted, namely:-
*(5) Nothing contained in sub-section (3) or sub-section {4)
shall apply to a sample taken by way of electronic record
generated by tamper-free equipments installed by the industries
and authenticated by the authority for continuous automated
data capturing of -air emission, water effluent and disposal on
land.

i. Explanationl.For the purposes of this section--the
expression “the electronic record shall have the meaning
assigned to it under the Information Technology Act,
2000. '

(A\f;o'? Qﬂﬂ ii. Explanation2.For the purposes of this section and
Pt 5 PR sections 11,12 13 and 25, sample, includes electronic
Fa ‘\,g;"“; R " \\ record generated by tamper-free equipments installed by
r{) gd?;!y"’_ \\}Q\ the industries and authenticated by the authority for
Fove el continuous automated data capturing of air emission,
;;~/;;"’f‘,'i:“‘1"([,0\o\ water effluent and disposal on land.
el )
> 3. In view of the above, it is submitted that we may request
Legislative Department to kindly concur in the proposal in the note for
Cabinet along with the Draft Bill incorporating the above suggestions
of this Ministry from legal angle at the earliest and make_suitable
drafting/consequential changes therein.
4, Submitted please.
' . (Sat|sh C. Garkoti)
\f Scientist 'F’
w -~ 14.09.2015
A JS S) ) ~
\G a\\\§ ‘ W ,
' Q\,\ MM Joint Secretary & LA, Leglslatwe Department, M/o Law and
. Justice, Shasthri Bhavan, New Delhi |
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F. No. J-11013/45/2014-1A.1

A presentation was made on 29.09.2015 at Prime Minister's Office on the

proposed amendment in the Environment (Protection) Act, 1986 and National
Green Tribunal Act, 2010 vide the Environment Laws (A?nendment) Bill, 2015, In
the meeting, a decision was taken that the proposed amendment being introduced

in the form of Bill, a draft of the same be posted on the website of the Mi:nistry,

soliciting the opinion/comments of the public/stakeholders. It was decided to give

15 days notice period for the purpose.

2. In view of the above decision, it is proposed to post the draft of the

°G

»

" 112
*

proposed Amendment Bill (which is at Flag-‘A’) giving 15 days notices ir'yviting

"N “AG

(00943} Lmensg 10 sy

comments/suggestions. It is also proposed to put up a notice on the website
saying that ‘It is a draft of the proposed amendment in Environment (Prote:cﬁon)
Act, 1986 and National Green Tribunal Act, 2010. Comments are invited for next

.....-s.’/a?f.Lb.:.......

15 days. The proposed amendments are with ap objective lgf'provid for effective
:z ﬁ i
moneta

deterrent penal provisions and introducing the concept of
penalty for violation and contraventigps. Tk Mubstantial damage wr,l ar'fract
; enal” provis gsro’es ,ensurmg

Y voAgye
comphance to environmental norms The amount coliected as penailty ca e

.

wwiw e used for remediation and reclamat:on of polluted sites and :mprovement of

™ _ environment. It is proposed that the detail of catégonzatlon of woianons into .

minor, non-substantial and substantial, the process of quant:ﬁcatlon. and
assessment and correspondmg prowsrons of penaity will be given through the

! o ] rules)t% MM— M vy

4, May like to solucu the approval of Hon'ble Minister for posting the ro@os:’d“

Amendment Bill on Ministry's website for 15 days to invite comments! from
public/stakeholders. ‘

MOS (IC)EF&CC
File Dy.N
1 °0’ngu:s
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‘ Government of India
‘ Ministry of Environment, Forest and Climate Change

Draft Environmental Laws (Amendment) Bill, 2015-
Comments on a draft of the proposed amendment in Environment
(protection) Act, 1986 and National Green Tribunal Act, 2010 were
invited from 07.10.2015 for the next 15 days. The same have been
received and compiled. As, instructed, it is proposed that the
services of Shri H.K. Bhasin, former Law Secretary, be sought for
the review of the comments received.

(Sandeep GR) a\\“\\
Assistant Secretary
9.11.2015
D CGD
Note above.
| 2. The services of Shri V.K. Bhasin, former Secretary, Legislative Department,

| Ministry of Law & Justice were availed for preparing amendment in Environment

(Protection) Act, 1986 and National Green Tribunal Act, 2010 in the form of a draft
Environmental Laws (Amendment) Bill and paid an amount of Rs. 10 lakhs as a
consultancy fee for the same. Shri Bhasin was also involved in preparation of draft
Cabinet Note in this regard.

3. The said Cabinet Note was circulated to ten Ministries/Departments and the

| comments received from them were taken into consideration and a revised Cabinet

. Note was prepared. The draft Environmental Laws (Amendment) Bill)which was a part }

| of the Cabinet Note was also vetted by Ministry of Law & Justice. A presentation was /

made in the PMO before Pr. Secretary to Prime Minister, wherein it was decided to put

| the draft bill in the public domain for 15 days for seeking the comments of public.
Accordingly, the said bill was put in public domain and more than 100 comments have
been received and which are being compiled.

| 4. This matter was discussed with JS(MKS) and it was decided that the services of
| Shri Bhasin may again be availed for examining the comments received from public and
| accordingly, compiling a consolidated draft bill. If approved, we may engage the

services of Shri V.K. Bhasin, former Law Secretary for the same and a consultancy fee of
| Rs. 8 lakhs may be sanctioned on single source basis.

Submitted for consideration and approval.
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No. J-11013/45/2014-|A.|

Subject: Draft Note for the Cabinet regarding amendments in
Environment (Protection) Act, 1986 and National Green
Tribunal Act, 2010 through a new legislation, namely,
Environmental Laws (Amendment) Bill, 2016 to strengthen
penal provisions for causing substantial damage to
environment; to provide for imposition of monetary penalties
and mechanism for adjudication thereto, and for provision of
appeal to National Green Tribunal against the adjudication;
and provision for levying fee for environmental services.

The amendment in Environment {Protection) Act, 1986 is proposed
because it is felt that the said Act lacks effective deterrent and penal
provisions. In the situations of violation, either economic activities are
required to be put to a halt, as provided under Section 5, or criminal cases
are required to be instituted under Section 15 the avajlable remedies, as
under Section 5 are time consuming, and not in the larger public interest
because either industry units have to shut down even in cases where
contraventions are minor and reversible. It was therefore felt to amend
the Environment (Protection) Act, 1986 to incorporate civil penalties
which are more effective tool for enforcement of environmental laws. In
addition, it has also been proposed to insert a provision for levying of fee
for environmental services. In this background, the draft Cabinet Note
along with draft bill proposing amendment was prepared and circulated
earlier on 27.04.2015.

2. After receiving the comments from different Ministries and vetting
of draft bill by the Ministry of Law & Justice, the proposal was presented
before the Principal Secretary to Prime Minister on 29.09.2015. During the
meeting, it was decided to put up the draft amendment bill in public
domain for 15 days inviting the comments. The Bill was therefore hosted
in the Ministry’s website and Ministry had received more than 130
comments on the draft bill. Based on examination of the comments, the
new draft Cabinet Note and Draft Amendment Bill, 2016 was prepared.

3. The revised Draft Note for the Cabinet for amendment in
Environment {Protection) Act, 1986 and National Green Tribunal Act, 2010
was again circulated to 14 ministries/ depart‘/ents vide letter dated
12.04.2016 for seeking their comments by 19° " April, 2016.

4. Out of the 14 ministries/ departments, only 5 ministries/
departments have responded, as under:

S.No. | Ministry/Department Response

1. Ministry of Coal Responded vide letter dated
19.04.2016 conveying that the
comments offered by them earlier on
the previous draft Cabinet Note dated
5.5.2015 are reiterated.

There has been no change/ comments
on the revised Cabinet Note.
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Department of Economic
Affairs

Responded vide letter dated 3% May,
2016 supporting the proposal subject
to following:

(i) The note should clearly spell out
the financial implications of the
proposed Amendments to the
Government of India. The financial
obligations arising out of the
Amendments in any would need to be
met from within the allocated
grants/budget of the Ministry.

(ii) Department of Expenditure may
be consulted while fixing Terms and
Conditions of the members of the
Adjudicating Authority.

(i) Section 14-ZF of the Draft
Amendment Bill Erroneocusly mentions
that all sums realized by way of
penalties imposed by the adjudicating
authority or Adjudicating Authority
shall be credited to the Consolidated
Fund of India. It should be clearly
mentioned in the note that H sums
realized by way of penalties imposed by
Adjudicating Officer/Officers for
defaults and contraventions not
causing environmentai pollution and
the Adjudicating Authority for defaults
and contraventions causing
environmental pollution shall be
credited to the Consolidated Fund of
India.

(iv)]  Paragraph 4.2.1 of the Note
mentions that the proposed monetary
penalty for defaults and contraventions
not causing environmental poliution is
in @ wide band of Rupees 10,000 to Rs.
2Cr. This band is too broad thereby
giving excessive discretionary power to

-| the proposed Adjudicating

Officer/Officers. This may need re-
examination.

{v) Section 14{C2) of the Draft
Amendment Bill deals with the
qualifications for Adjudicating Officer
for imposition of penalties for default
and contraventions not causing
environmental pollution. As per the
proposal, Central Government will
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‘ appoint one or more Officers not below
L ) _ the rank of a Joint Secretary to the
J Government of India or equivalent for
' adjudging penalties or default and
contraventions . not causing
. environmental pollution. Considering
i the high level of penalties prescribed
ranging from Rs.10,000 to 2 crore, the
discretion within the broad band of
penalties including lesser penalties for
Y o P MSME’s and taking into account that
a3 "'1 environment protection is an extremely
e sensitive matter it is suggested that the
Adjudicating Authority in this case
should also be a multi-member body
having technical and judicial members.

(vi)  There should be more clarity on
the imposition of lesser penality in the
cases of MSME’s as given in Section 14
B of the Draft Amendment Bill.
Presently it leaves the penalty amount
. . to the discretion of the Adjudicating
Officer/Officers without clearly defined
guidelines.

{vii) The note should provide more
clarity on the appointment,
composition and qualifications for the
members of the proposed panel of
o experts in the field of environment as
defined under section 14 W,

(viii) The proposed definition of
. ‘substantial damage’ under section 15
of the Draft Amendment Bill need to be
unambiguous so that the intentions in
the Act are not frustrated by wrongful
interpretation of the same.

*i
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(ix) Measures may be undertaken to
educate and create public awareness
for persons handling waste.

srer . 2nesw

4
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(x) While making any amendments
on penalties, there is a need to ensure
that this will not have any detrimental
impact on our development needs.

3. Ministry of Home Affairs | Responded vide letter dated

‘ 19.04.2016 conveying that matter does

not pertain to judicial division and the

. letter is forwarded to LWE, MHA for
‘ ' necessary action.

Comments awaited.
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4. Ministry of Power Responded  vide letter  dated

sent earlier vide letter dated

19.06.2015. It has been informed that

while the present revised draft note is

under examination, further comments

if any, shall be communicated
: separately as soon as possible.

5. | | Ministry of Steel Responded  vide letter  dated

consult Steel CPSEs in the matter and
sought 15 days’ time to furnish the
comments. '

5 | It may be seen from the above, except Dfo Economic Affairs, no
specific comments received from ministries/ departments. Ministry of

18.04.2016 enclosing the comments g

18.04.2016 informing that they have to ““““"‘M- >

Coal reiterated their earlier response, though the. draft Cabinet Note has

09 Q
been| thoroughly revised. If approved, we may send reminder to all %‘F )
(except D/o Economic Affairs and Ministry of Coal) for expediting their ) cZ> i
comments on the revised Cabinet Note by 12.05.2016. Accordingly, draft 4 \AO{E
N N
reminder is submitted please. . U aninz
. NN
: -3 h z
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(Dr. Satish C. Garkoti) M

Scientist 'F’
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Ministry of Law & Justice
Depariment of Legal Affairs

Dv.No. 20054/Adv - ‘B*/2016

Ministry of Environment, Forests & Climate Change has sought our comments on the
E'l""draft note for the Cabinet containing a proposal for amendments to the Environment
(Protection) Act, 1986 and National Green Tribunal Act, 2010 through a new legislation,
namely, Environmental Laws (Amendment) Bill, 2016 to strengthen penal provisions for
causing substantial damage 1o environment, to provide for imposition of penaltics and
mechanism for adjudication thereto, and for provision of appeal to National Green Tribunal
against the adjudication, and provision for -levying fee for environmental services, by
introducing the Environmental Laws (Amendment) Bill, 2016 in the Parliament.
!
2. It has been stated that the proposal contains amendment in the Sections 2, 53, 6. 14, 15,
18, 21, 22, 24 & 25 of the Environment (Protection) Act, 1986 and insertion of new Sections
14A, 14B, 14C, 14D, 14E, 14F, 14G, 14H, 141, 14J, 14K, 14, 15B, 20A, 20B, 20C therein and
insertion of new Section 16A in National Green Tribunal Act, 2010. Para 2 of the Draft Note
gives background of the proposal and para 3 is about the implementation of the Environment
(Protection) Act, 1986 and justifications for the proposed amendments. Para 4 of the Draft
Note states about the proposal. Vide para 4.2, the following amendments have been proposed
in the Act of 1986:- ' .

(i) It has been proposed to make a provision for penalties for default in complying
with any provision of this Act or rules made or any order or direction issued there __
under or terms and conditions of the clearance, approval, authorization,
permission, registration made, given or granted in pursuance of this Act or under |
anv notification issued thereunder and which do not cause environment pollution. ||
Such defaults or contraventions have been specified in the Schedules to the Draft
EP (Amendment) Bill, 2016 for which the minimum amount of penalty proposed
is Rs.10,000/- and maximum penalty of Rs.2 cores has been provided. .

(i)  The defaults or contraventions mentioned in the Schedules to the draft Bill have
been categorized in 30 different categories. Important among them are (i) default °
in complying with terms and conditions of clearance, approval or authorization.” "
permission, licence or registration to carry on any project or activity or operation
or process (i) carrying out project or activities or operation or process without -
obtaining clearance, approval, authorization or registration (iii), default i . |
installation of the pollution control devices for protecting and improving the x‘
quality of the environment and preventing, controlling and abating enlvironmenlal
pollution (iv) default in operating the pollution control devices etc. | .-

(iii)  The Central Government shall, within six months of the proposed law, appoint one -
or more officers not below the rank of a Joint Secretary to the Government of India -
or equivalent, to be an adjudicating officer or adjudicating officers for holding an
inquiry after giving the occupier or his agent and any person concerned or Board
or authority or commitiee or body a reasonable opportunity of being heard for the
purpose of imposing any penalty. Jurisdiction of each adjudicating officer shall
be specified by the Central Government. The person aggrieved by the orders of - -
the Adjudicating Officer shali be entitled to make an appeal to the Adjudicating
Authority after deposit of 25% of the penalty imposed by the Adjudicating Officer.
The penalties can be recovered as arrear of land revenue.

(iv)  Itis proposed to make provision for penalties for making a default or contravention
in complying with any provision of this Act or rules made or any order or direction:
issued there under or terms and conditions of the clearance, approval,
authorization, permission, registration made, given or granted o him in pursuance
of this Act or under any notification issued there under and which cause
environment pollution.  The amount of penalty has been specified for such
defaults/contravention ranges from the minimum amount of penalty proposed of

.

Contd.....







v)

(vi)

1 (vii)

{viil)

(ix)

(x)

the first such-faiiure or contravention. Punishinent for furnishing false information shall by

~97-

Rs.50, 000/- and maximum penalty of Rs.10 crore. Such defaults or contraventions
have been specified in the proposed new sections 14G to 14U in the Draft
Environment Protection (Amendment) Bill, 2016. Some of such important
defaults or contraventions which cause environment pellution are (i) environment
pollution in air (ii) environment pollution in water (iii) environment pollution by
municipal solid wastes etc.

It is proposed to insert a new section14-B in the E (P) Act to provide imposition of
lesser penalty in the cases of micro enterprise, small enterprise and medium
enterprise having regard to its size, operation, process, volume and quality of
effluent, and turnover of such enterprise, if, such enterprise gives an undertaking
for not making any default or contravention in future. No lesser penalty shall be
levied in case of subsequent default or contraventions. The micro enterprise, small
enterprise and medium enterprise shall have the same meaning assigned to it in
section 7 of the Micro, Small and Medium Enterprises Development Act, 2006.

It has also been proposed that the Central Government shall appoint one or more
Adjudicating Authorities for adjudication/imposition of penalties. Such
Adjudicating Authorities shall be three member bodies which would consist (i) one
member in the field of law who would be sitting or retired District Judge, (ii) one
member having experience in administration of matters relating to Environment
who has held the post not below the rank of Joint Secretary or equivalent under the
Central Government or State or in a reputed National or State level institution; (iii}
one member being an officer not below the rank of Scientist Grade “F” or
equivalent post in the Ministry or Department of the Central Government or State
Government dealing with environment or any other person having Doctorate
degree with five years of experience or Master of Engineering or Master of
Technology and having at least ten years’ experience in the field of environment
and forests (including pollution control, hazardous substance management,
environment impact assessment, climate change management, bioiogical diversity
management and forest conservation).

The person aggrieved by the orders of the Adjudicating Authority shall be entitled
to make an appeal to the National Green Tribunal after depositing 50% amount of
the penalty imposed. It has also been made mandatory for the Adjudicating
Authority before imposing penalty to obtain the views of the authority or board or
commission established under a Central or State Act which has been conferred
powers or assigned functions for the prevention, control and abatement of
environment pollution of the nature referred to such application or appeal. and
such views shall be given in thirty days of making the reference by the
Adjudicating Authority.

Any penalty imposed and payable can be recovered together with simple interest
due thereon from the date of failure to pay such penalty till the date of recovery of
the penalty, as an arrear of land revenue. All sums realized by way of penalties,
imposed by the Adjudicating Officer or Adjudicating Authority shall be credited to
the Consolidated Fund of India.

Every defendant or defendants or respondent or respondents, upon whom a penalty
has been imposed by the Adjudicating Officer or Adjudicating Authority shali
cease and desist from making default or causing contravention for which such
penalty has been imposed.

A Para 5 of the Draft Note provides for punishment for failure to pay penalty. It has
inter alia been stated that punishment for failure to pay penalty imposed shall be
imprisenment for a term not less than one month but may extend to three years, or with fine
which shall not be less than 1 crore rupees and in case of such failure to pay the penalv
continues, with additional fine which may extend to fifty lakh rupees for every day during
which such failure continues after the first such failure or contravention. In case a company
fails 1o pay the penalty such company shall be punished with fine which shall ol be less i
one crore rupees and in case such failure to pay the penalty continues, with addittoual fine
which may extend to fifty lakh rupees for every day during which such tuiture comnues aftor

1
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imprisonment for a term which shall not be less than one month but which may be extended to
six months, or with fine or with both. Punishment for failure to comply with directions of the
Central Government shall be imprisonment for a term which shall not be less than six months
but which may extend to, three years, or with fine or with both and in case of such failure
continues with an additional fine which may extend to ten lakhs for every day during which
such default continues after the first such default or contravention. Punishment for tempering
of machine or equipment or apparatus or meter or any other device installed or used or
operated for recording environment pollution or preventing environment pollution has aiso 7
been provided from three years to five years or with fine or with both. :

4, Vide para 6 of the Draft Note, it is proposed to confer power to levy fee in respecl
of certain matters specified under clauses (viil} to (xiv) of sub-section {2) of section 3 of the
EP Act and also to make a provision to levy fee for the services provided under the EP Act.
Para 7 of the Draft Note states about the preparation of a panel of scientists or experts for
giving advice on environmental matters.

d

5. Vide para 9 of the Draft Note, approval of the Cabinet has been sought to amend\”'}j
the Environment (Protection) Act, 1986 and the National Green Tribunal Act, 2010 by z*‘
introducing the Environmental Laws (Amendment) Bill, 2016 in the Parliament with such j'

consequential changes of drafting nature as may be considered necessary by the Legislative ,—*

£
g
L

Department

6. Under the proposed new Section 14C, the Adjudicating Officer shall perform th /I
~ quasi-judicial functions under the Act. Since the Adjudicating Officer would l)
legally/judicially trained to perform such functions, hence, the Administrative Ministry mig-
consider making the officers of the Indian Legal Service eligible for appointment o,
Adjudicating Officers.

7. It is mentioned that the Act of 1986 and the NGT Act were enactcd by lhe ‘
Parliament under Article 253 read with Entry 13 in List T (Union List) of the Seventh
Schedule to the Constitution of India.

8. 1t may be recalled that we had vide FTS No. 1176/Adv. B/ 2015 examined the ea. m’«
Draft Note circulated in Aprii 2015 and had concurred with the same with cilom™
observations. However, telephonically, it has been informed that drastic changes have 20w,
made in the earlier Draft Note and the revised Draft Note & Draft Bill 2016 prepar ed
have been forwarded for consideration of this Department !

-_".\

‘
9. Subject to the observations made in para 6 above. it is a matter of pohcv and i
does not appear any legal and constitutional objection to the proposal conivined i the ¢
note for the Cabinet. Hence, we may concur in the same. -

i May kindly see. ﬂ/,\(\\(,
, B s ) i)
BT & u%'l (Poonam S}
(P g ]' | Deputy Legal Acvisor 3
2509 gl Vo ~ . Dated 07062016 '}
NG s Shri G.S. Yadav(JS&LA) Ma y pl- see i Y




P - -

] .\wh.ul

FLéi
57T

]




-

-99-
No. J-11013/45/2014-1A.1

Subject: Draft Note for the Cabinet regarding amendments
in Environment (Protection) Act, 1986 and
National Green Tribunal Act, 2010 through a new
legislation, namely, Environmental Laws
(Amendment) Bill, 2016 to strengthen penal
provisions for causing substantial damage to
environment; to provide for imposition of
monetary penalties and mechanism for
adjudication thereto, and for provision of appeal to
National Green Tribunal against the adjudication;
and provision for levying fee for environmental
services. '

Ministry of Environment, Forest and Climate Change has
proposed to amend Environment (Protection) Act, 1986 as it is felt
that the said Act lacks effective deterrent and penal provisions. In
the situations of violation, either economic activities are required to
be put to a halt, as provided under Section 5, or criminal cases are
required to be instituted under Section 15. The available remedies,
under Section 5 and Section 15 are time consuming and not in the
larger public interest because either industry units have to shut
down even in cases where contraventions are minor and reversible.
It was therefore felt to amend the Environment (Protection)} Act,
1986 to incorporate civil penalties, which are more effective tool
for enforcement of environmental laws. In addition, it has also
been proposed to insert a provision for levying of fee for
environmental services. In this background, the draft Cabinet Note
along with draft bill proposing amendment was prepared and
circulated earlier on 27.04.2015..

2. After receiving the comments from different Ministries and
vetting of draft bill by the Ministry of Law & Justice, the proposal
was presented before the Principal Secretary to Prime Minister on
29.09.2015. The meeting was attended by the CEO, Niti Ayog, the
Secretary Ministry of Mines, the Secretary Ministry of Road &
Transport, the Secretary Ministry of Power, representative of
Ministry of Coal. A decision was taken in the meeting to put up the
Draft Amendment Bill in public domain for fifteen days inviting
comments. The draft amendment bill was hosted on the Ministry’s
website on 07.10.2015 inviting public comments. The Ministry
received more than 130 comments during the period. The
comments received were examined in the Ministry and after
incorporating the necessary changes, new Draft: Cabinet Note and
Draft Amendment Bill, 2016 was prepared. |

3. The revised Draft Note for the Cabinet for amendment in
Environment (Protection) Act, 1986 and National Green Tribunal
Act, 2010 was again circulated to 14 ministries/ departments vide
letter dated 12.04.2016 for seeking their comments by 19" April,
2016. ;

4. Out of the 14 ministries/ departments, comments from two
ministries/ departments, namely Ministry of Petroleum and Natural
Gas and Department of Chemicals and Petrochemicals
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(Contd.)

have not been received. While pursuing the matter for comments,
Deparitment of Expenditur;e‘e has informed that they have the same
comn“énts as provided by the Department of Economic Affairs.
Furthe!e‘r, the Department of Revenue has also provided comments
in the |matter, though th;eI note was not circulated to them. The
comments received have |been compiled in a tabulated form and

annexéd to the Cabinet N()ite as Annexure-III.

5. Draft Cabinet Note ipcorporating the suggestions/ comments
of minjstries/ departmentf_:i is submitted for kind consideration and

approval. ; ’& .
i B raao

i ' (Satlsh C. Garkoti)
Scientist 'F’
;; 12.07.2016
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The matter under consideration in this file is regarding finalisation of a

Note for the Cabinet to amend Environment (Protection) Act, 1986 and National

Green

Tribunal Act, 2010 through a new legislation namely Environmental

{Laws Amendment) Bill, 2016.

2.

(i)

(ii)
(i)
(iv)
3

be am

(i)

(ii)

(vii)

The important arguments for drafting this Bill are:

Remedies available under the provisions of Environment (Protection)
Act, 1986 are either criminal in nature or for closure of industries which
may not be feasible, nor appropriate nor in the larger public interest in
many cases.

The criminal action contemplated is a long drawn process with a
negligible financial penalty.

There is a need to incorporate civil penalties which are more effective to
enforce environmental laws. :

This will enable creation of a structure for sufficient. and effective
deterrence.

Various provisions of the Environment (Protection) Act are proposed to

ended. The important provisions proposed are:

Penalties for default in complying with any of the provisions of the Act or
Rule which do not cause environmental pollution ranging
from 2% 10,000/- to T 2.00 crore. '

Penalties for default and contravention of the provisions of the Act or
rules or notification causing environmental pollution ranging from
< 50,000/ to T 10.00 crore. '

Imposition of lesser penaity for micro, small and medium enterprises.

Creation of legal apparatus and institutional structures to implement the

provisions of the Act like adjudicating officers, adjudicating authorities
etc.

Appeal against the adjudicating authority will lie before the NGT.

Punishment for environmental pollution causing substantial damage to
environment, punishment for failure to pay penalty, punishment for
furnishing false information, punishment for failure to comply with the
direction of Central Government and punishment for tampering of
machine, apparatus, meter or any other advice. '

Levy of fees for services provided in Environment (Protection) Act.
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(vii)  Preparation of panel of Scientists or Experts'for giving advice on
environmental laws to the Central Government, adjudicating authorities,
adjudicating officers or authorities after payment of fees prescribed.

Draft Cabinet Note s placed below. If felt appropriate,
Secretary / Minister may have a detailed presentation before a view is taken on
the matter.

| (Dr. M.M. Kutty)
Addl. Secretary (MMK)
‘ 18.7.2016
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