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BACKGROUND AND CONTEXT

A problem can occur, no matter where we live, pass by everyday or cross occasionally. One
could be living next to an industrial site, which is polluting the nearby river, a power plant,
which lands up dumping fly ash on an agricultural field or a beach, where the municipality
is dumping the town'’s solid waste. A friend or a fellow resident of one’s village might point
us to an instance of river bed sand mining causing flooding or a tourist resort blocking
access to a drinking water source or even a grazing ground.

Each such activity is more often than not, governed by a legal clause, if approval is
required or a condition where an approval is already granted. There could also be a
court judgment or order which is so generic in nature that it has a bearing on all
activities of a particular kind e.g permissions for sand mining or tree felling, change
of land use of common lands, no matter where you are located in the country. It is
possible that the problems you notice or are affected by are only occurring because
someone, somewhere is not adhering to the provisions of law, conditions or approv-
al, or court directions are not complied with. If this is the case, there is likely to be a
clear institutional framework and defined administrative agencies that would be
mandated to restrict this activity, monitor non-compliance, and also take penal or remedial
action as required by a particular situation.

More often than not, people affected by a problem are not even aware that the problem
they are facing has any connection with adherence to or non-compliance of law. If the
mandatory requirements had been adhered to, the problem might not have occurred in
the first place. This is not a surety but a distinct possibility. Understanding whether a
difficulty one is facing is legal or illegal, is one way of attempting to find a resolution. It
does not require one to qualify as a lawyer, know how to draft court petitions or speak
legal language. Basic knowledge of applicable legal clauses and which institution would
be best suited for remedy can be important allies in trying to solve real time problems
with people dealing with a range of environmental and social impacts discussed further
in this handbook.

One of the most critical components of such problem-solving with law (both in court
and outside) is the requirement of evidence or proof. Once the problem is identified and
defined and the affected party clarifies what remedy is being sought, community level legal
practitioners would need to prepare robust evidence to back the claims. For instance, if
it were ascertained that a construction activity is being carried out in contravention to the
provisions of any of the laws, it would be important to gather specific evidence before
filing a complaint or approaching a relevant institution. A range of documents can be
included as proof of illegality, which includes government documents, responses to Right
to Information (RTI) applications, photographs, maps and complaint letters. One could also
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check if the information disclosed by the project proponent at the time of project appraisal
is complete and true. Records of public hearing could also be checked to find out if they
reflect the mentioned concerns.

This handbook is an attempt to present scenarios where community level environment
justice practitioners can use/employ tools of legal empowerment and work with affected
communities to seek legal remedies through an administrative route. Each scenario presents
a problem type, what the complaints could be and then goes on to suggest some legal
clauses through which a remedy can be pursued. It draws from several cases currently
being pursued by enviro-legal coordinators (paralegals) associated with the Centre for
Policy Research-Namati Environmental Justice Program.

There are two clear caveats while using this handbook. First, the legal clauses listed with
the problem are indicative in nature and do not claim to be exhaustive in nature. This
does not imply that a practitioner using this handbook does not look out for additional
legal remedies for the problem in hand, which would not be listed here. Second, we
encourage practitioners to as far as possible, share the legal knowledge and try to interpret
the same. This will encourage collective learning and help achieve legal empowerment
through practice.

The handbook does not specifically list judicial and court related remedies to any of these
problems. In case the problem does not get resolved through the administrative route,
clients and community practitioners have the option of accessing avenues such as the
National Green Tribunal (NGT) and Courts which are accessed through lawyers. In such
instances, the evidence collected, complaints filed and other documentation could form an
important basis and support for any legal intervention.
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PROBLEM STATEMENT AND LEGAL REMEDY

[Note: An index of specific clauses and sections included in the scenarios below is available
in Section Il of this Handbook.]

SCENARIO 1

What is the complaint?

A paralegal is approached by a few representatives of the fishing community with news that
a railway line is being constructed across an inter-tidal area. They have witnessed that the
construction of the railway line involves bunding and filling up of the creek with mud, which
is going to impact the flow of water and thereby the availability of fish. It will also impact
their undeterred access to the creek and inter-tidal area. They have seen local contractors
working in the area who are not very forthcoming with information or open to dialogue.

Is a law or legal condition being violated?

The construction of a railway line in a coastal area is likely to require some legal and
statutory permission before which construction activity can be initiated. These could either
be site specific permissions or those which are applicable to railway lines irrespective of
their location. There are some questions which would need to be asked with regard to the
legality of the construction. These include:
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Law

Site specific laws

1. Coastal Regulation Zone (CRZ)
Notification, 2011: Check whether
this is a permissible activity in any
of the CRZ zones.

2. Forest Conservation Act
(FCA), 1980: Check whether the
construction is being carried out
on forestland and if permission for
forest diversion is required.

3. Wild Life Protection Act
(WLPA), 1972: Check whether the
activity is being carried out around
an area declared as protected
under the WLPA (e.g. National
Park, Sanctuary etc).

4. ESA, CVCA, CEPI: Check
whether any special orders,
notifications or guidelines have
been issued to protect, conserve
this area or restrict activity like
ESA, CVCA, Critically Polluted Area
and so on.

Corresponding Institution
and Officials

1. State Coastal Zone
Management Authorities (CZMA)
located at the state capital

2. District Level Coastal
Committee (DLCC) [under the
District Collector]

1. Divisional Forest Officer

2. Ministry of Environment,
Forest and Climate Change
(MoEFCC) (Regional and New
Delhi office)

1. Divisional Forest Officer

(Wild Life)

2. Conservator of Forests

(Wild Life)

3. State Board for Wild Life (SBWL)

1. Ministry of Environment,
Forests and Climate Change
(MoEFCC)

2. Coastal Zone Management
Authority

3. Pollution Control Board

Permissions, Rights and Consents related laws

5. No Objection from Panchayat
or Municipality: Check whether a
No Objection Certificate (NoC) has
been sought from the concerned
Panchayat or Municipality.

6. Coastal Regulation Zone (CRZ)
Notification, 2011: Check whether
this is a permissible activity in any
of the CRZ zones.

7. Forest Rights Act, 2006: Check
whether there are any pending
individual or community forest
rights claims and if the consent

of a gram sabha has been sought
prior to forest diversion.
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1. Sarpanch/ Head of Panchayat

2. Elected Municipal Corporator/
Municipal Commissioner

1. State Coastal Zone
Management Authorities (CZMA)
located at the state capital

2. District Level Coastal
Committee (DLCC) [under the
District Collector]

1. Forest Rights Committee
2. Gram Panchayat
3. District Collector

Clauses

Section 3; Section 4
and Section 7

Section 2 of the FCA,

1980

Section 29; Section
35 (6)

1. Section 3 (2) v of
the EPA, 1986

2. Section 4 of the
CRZ Notification, 2011
3. Section 19 of Air
Act, 1981 or Water
Act, 1974

Each state has its
own Panchayat Act

Section 3; Section 4
and Section 7

3.8.2009 circular
issued by MoEFCC
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SCENARIO 2

What is the complaint?

During a visit to a local village, the grassroots legal advocate or community paralegal took
a walk to a river adjoining the area. The villagers had been inviting her to come there
because they had noticed that a pipeline had been regularly dumping foul smelling effluent
into the river. While the pipeline had been constructed a year back, the villagers had only
begun noticing its impact recently when their customers rejected the fish catch when they
found that it tasted of chemicals. The discharge had not smelled earlier and had been only
a recent occurrence over the last three months or so.

Is a law or legal condition being violated?

In the present scenario it would first need to be understood if the pipeline is attached to
any industry or effluent treatment facility. If yes, then does the industry of the facility have
the necessary permissions related to the discharging of effluent in the river? If there is a

permission then what quantum of discharge is allowed and whether it is to be treated or
untreated in its form?

12

Rafa 2
Brera w1 2?

TP G H AR AT TR TR BM B dlel BT SrAdd) AT ARETIS URTeliTel al
@ IR I S AT /SRl 81 T arel SH BI%I GHT ¥ Ta # gl 8 o, Jife
IBH <@ o b U ursuarsd g1 FRAfAd wU | 94 § 98qER ST UMl 98T S I8T
2| Biclfh UTUcsd Udh ATd Ugd fduts 18 off, dfds 1ia arell 7 SAET g91d &1t 8
H e a1 S S TTEHT A DD H WG B & RO ITD] Ghel g ASfordl

G 48 B AT | Ugel 9 UISUATSH @ Ul | S+l 984 A1el Il off, i {6 st
FO T qEW F A A B

1 fBdt B A B YagE &1 Seodd 8 &l 87

39 9 H USS I8 FHSHT STl © [ UE UIgUesd fHdl ST | AT e UMl &
SUAR & Wic | ! & IT el | 3FR g, A 97 99 SNl & Ui 77al # a7 gl 98
J AT Wi €7 PR IAS U WG &, Al I|H fha=l /31 &1 Wipfa & T8
2, 3R 1 STH 7 2 b 3 e U BT SUAR BRD & S A4l H I8N S FhdT 87

Photo credit: Kanchi Kohli/ =151 &1 81a: i<l Pigal

13



Law

Site specific laws

1. Coastal Regulation Zone
(CRZ) Notification, 2011: Check
whether this is a permissible
activity in any of the CRZ zones.

2. Forest Conservation Act
(FCA), 1980: Check whether the
construction is being carried out
on forestland and if permission
for forest diversion is required.

3. Critically Polluted Area under
Air or Water Act: Check whether
the area has been declared a
Critically Polluted Area and if any
special safeguards have been
issued.

4. Wild Life Protection Act
(WLPA), 1972: Check whether
the activity is being carried out
around an area declared as
protected under the WLPA (e.g.
National Park, Sanctuary etc).

Corresponding Institution
and Officials

1. State Coastal Zone
Management Authorities (CZMA)
located at the state capital

2. District Level Coastal
Committee (DLCC) [under the
District Collector]

1. Divisional Forest Officer

2. Ministry of Environment,
Forests and Climate Change
(MoEFCC) (Regional and New
Delhi office)

Pollution Control Board(s)

1. Divisional Forest Officer
(Wild Life)

2. Conservator of Forests
(Wild Life)

3. State Board for Wild Life
(SBWL)

Permissions, Rights and Consents related laws

5. No Objection from Panchayat
or Municipality: Check whether a
No Objection Certificate (NoC) has
been sought from the concerned
Panchayat or Municipality.

6. Environment Impact
Assessment (EIA) Notification,
2006: Check whether environment
clearance for industry, treatment
facility or the pipeline or violation
of a specific condition of an
environment clearance letter.

7. Water (Prevention and Control
of Pollution) Act, 1974: Check
whether consent to establish

and operate the pipeline is
obtained as part of the industry or
independently.
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1. Sarpanch/Head of Panchayat

2. Elected Municipal Corporator/
Municipal Commissioner

1. State Environment Impact
Assessment Authority (SEIAA) if
Category B project

2. MoEFCC if Category A project

1. State Pollution Control Board
and its Regional Offices

Clauses

Section 3; Section 4
and Section 7

Section 2 of the FCA,
1980

1. Chapter IV of Air
Act, 1981;
2. Section 19 of Air
Act, 1981 or Water
Act, 1974

Section 29; Section
35 (6)

Each state has its
own Panchayat Act

Schedule of the

EIA Notification and
specifically Sections 7
(d); 7 (h)

Section 2 of the EIA
Notification, 2006 and
related procedures

Section 25 (1); Section
25 (4)
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SCENARIO 3

What is the complaint?

Residents of a village settlement have approached a paralegal with news related to con-
struction of a godown by a private company. The residents have found out that the godown
will be used for storing toxic chemicals. The location of the storage terminal is very close to
the village school and within a range one km from the village boundary. They are worried
about the harmful effects of toxic chemicals on their health once the godown is constructed.
Villagers also fear that in event of an accident or a leakage in the terminal, their lives and
those of their children would be at risk. They have raised all these concerns before the
government officials and yet the construction activity has continued.

Is a law or legal condition being violated?

In this case it needs to be understood: (a) if the godown has the necessary permissions
for construction; if yes, what is the exact location and (b) whether approvals for the storage
and handling of hazardous chemicals have been granted. Since the local people have raised
these issues before government bodies in the past, it can be checked if these were through
a legal forum like a public hearing and whether they are reflected anywhere in the project
appraisal process. It can also be checked if the conditions on which the permissions were
granted, are complied with.
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Law

Corresponding Institution
and Officials

Permissions, Rights and Consents related laws

1. Coastal Regulation Zone
(CRZ) Notification, 2011: Check
whether this is a permissible
activity in any of the CRZ zones.

2. No Objection from Panchayat
or Municipality: Check whether a
No Objection Certificate (NoC) has
been sought from the concerned
Panchayat or Municipality.

3. Environment Impact
Assessment (EIA), Notification,
2006: Check whether the activity
has obtained the environment
clearance. If yes, check if there is
a violation of a specific condition

of an environment clearance letter.

4. Hazardous Material
(Management, Handling and
Trans-boundary Movement)
Rules, 2016

Other Site specific laws

5. Wild Life Protection Act
(WLPA), 1972: Check whether
the activity is being carried out
around or within an area declared

as protected under the WLPA (e.g.

National Park, Sanctuary etc).

6. ESA, CVCA, CEPI: Check
whether any special orders,
notifications or guidelines have
been issued to protect, conserve
this area or restrict activity like,
ESA, CVCA, Critically Polluted Area
and so on.

18

1. State Coastal Zone
Management Authorities
(CZMA) located at the state
capital

2. District Level Coastal
Committee (DLCC) [under the
District Collector]

1. Sarpanch/ Head of
Panchayat

2. Elected Municipal
Corporator/Municipal
Commissioner

1. State Environment Impact
Assessment Authority (if
category B project)

2. MoEFCC (if category A
project)

State Pollution Control Board

(Wild Life)

2. Conservator of Forests
(Wild Life)

3. State Board for Wild Life
(SBWL)

1. Divisional Forest Officer

1. Ministry of Environment,
Forests and Climate Change

2. ESA Management Committee

3. State Coastal Zone
Management Authority

4. Pollution Control Board

Clauses

Section 3; Section 4
and Section 7

Each state has its
own Panchayat Act

Schedule of the EIA
Notification and
specifically Section 6
(b)

Section 2; Section 8;
Appendix IV

Section 4

Section 29; Section
35 (6)

1. Section 3 (2) v of
the EPA, 1986

2. Section 4 of the CRZ
Notification, 2011

3. Section 19 of Air Act,
1981 or Water Act, 1974

Pr{

wafga v s
KB Ea

_' s .

1. 9 A= &=
SIfREE, 2011 (CRZ): i@ &

1. ST qET & ydeud
UTIHROT (CZMA) ST TR 6o

fr MRS &5 # 39 UBR
& AT @1 rgafc © a1 T8 |

2. TR 1 TRYUIferd! |
MR S B fb Fefea
T AT AIRUTTdT o
EIRT yHToT U o T @
1 ] |

3. TOaROT 99T b (EIA)
G, 2006: ST HX
39 Tfafafy & forg uafavor
HORT ol TS © A1 A8l | A1 %R
T gafaRor #oRY @ fady ot
B Jecigd B 8 & AT 8 |

4. GaTH gerf (V9eH,
e SR WA 9RIEA)
A, 2016

3 wa-fafkre &=

5. qgoilg \Refor Ffafaaw,
1972 (WLPA): STid & fd ST
Tfafafer g B &, 98 WLPA &
St =y fopel aferd &
 SMEUN a1 T8l 2 (S b
IMERT ST, IMRIRVY 37 |

6. ESA, CVCA, CEPI: STId &X
o o1 59 &9 B AR B
forv TS fawry ameer ar
feenfrder SRy foy 1w € a1
T8I, SN fb EsA,cvea, TR
w0 W Ugfd &F e

@ 3fard |

RIS H BIaT ®

2. Ry < 3 7 wfafe
(DLCC), Tl detdex &
S RE]

1. IRUD /TR I

2. FEifRE TR e ome /
TR T Srgad

1. TST TYTAROT 9T 3ffchers
UIfAROT (SEIAA), afe & sroft
P RIS &

2. MoEFCC, 3R T yoft &Y
RIS &

5T UGy T 91

1. 99 AvSd BRI (T=Ioi)
2. 99 WD (T=IoiId)
3. M qIoig 9IS (SBWL)

1. GITERYT, 99 Q4 STy
gRad H3TeTI (MOoEFCC)

2. ESA YsgH Hfafe

3. g 9y & fafee
YTfErehROT

4. Uyl fRIFT 91

FIH Bt URTY

URT 3; ORT 4 3R
YR 7

B TS BT AT
T IR
BT 2 |

EIA SffERIAT BT
I R GRT 6(b)
EIA 3ffERTT, 2006

B IR 2; &RT 8;
TR v

gIRT 4

gIRT 29; IRT 35 (6)

1. EPA, 1986 ! €IRT
3Q)v

2. CRZ 3If&Rga=, 2011

B URT 4

3. a1 SIS, 1981
g7 STt Srferf s, 1974
Dl ERT 19

19



SCENARIO 4
What is the complaint?

Villagers have approached a paralegal with the complaint that the common village land has
been leased out for mining to private companies. The residents of the village have been
using this land for grazing their cattle for three generations. From a written response they
received from the District Collector’s office, it appears that several small mining leases have
been issued parceling the grazing land. If this land is lost, the villagers will be deprived of
their livestock related livelihoods.

Is a law or legal condition being violated?

The first question that needs to be asked here is if there is a national or state specific law
or ministry or department, which governs the use of common village lands? It is based
on this information that the next steps can be planned. The location of the grazing land
might also attract other site specific laws.

Law Corresponding Institution Clauses

and Officials
Court Judgments and Administrative Procedures
1. SC Judgment (dated 1. State Government Directions to the State
28.01.11) Civil Appeal No. (Development Commissioner) | Governments to evict illegal
1132/2011 @ SLP(C ) No. 2. Sarpanch/ Head of occupants of common village

Rerfa 4

Brerag = 87

for ool Ui &1 o R < fear T 2 1 19 aret fUsel 9 difedt 9 9 9 e W
T AR TR 31V & | RTelr Betaer & fiel tar forRRad St & ovrar ® 6 59 aRmTe
TR H3 BICI-BIE] G DI ol < <1 T8 2 | 3R I JHA &H B Sl 8, dF i dred
3T URI—AMNTRA STToNfAmr & 8T & S |

1 fB:At BA AT B GG B Seodad 8l @l &7

I8l YTl HaTd I8 I3l © [ T DIs AT AT A WA BT T BIg A AT
T 8 S TMia & G SHIFL B A <W@dl 817 39 9did & ofdld & JMER U
Bl 31Tl ®eH Td U ST I6hd © | IRFTE HH del R ReId 8, 89 & MR WR 3
BT H HH # forg o Ao € |

IfApre
PIc B 3 3R yemIAe ufsharg

1. Wdiza ~qHETed 3Tl 1. T AR (Ao | 57 IReRI o 139 7 119
(At 28-01-11) fAfder anfia AT P U FATIAT ST U

3109/2011: (Related to the Panchayat Panchayat lands.
protection of common lands)

2. State Panchayat Act: 1. Sarpanch/Head of Pan-
Check whether Panchayat chayat

has any special powers to
protect common village lands
under their jurisdiction.

Permissions, Rights and Consents related laws

3. No Objection from
Panchayat: Check whether a
No Objection Certificate (NoC)
has been sought from the
concerned Panchayat.

Site specific laws

4. Coastal Regulation Zone
(CRZ) Notification, 2011:
Check whether this is a
permissible activity in any of
the CRZ zones.

5. ESA: Check whether any
special orders, notifications or
guidelines have been issued
to protect, conserve this area
or restrict activity like ESA.
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1. Sarpanch/Head of Pan-
chayat

1. State Coastal Zone Man-
agement Authorities (CZMA)
located at the state capital

2. District Level Coastal
Committee (DLCC) [under the
District Collector]

1. Ministry of Environment,
Forests and Climate Change
2. ESA Management Com-
mittee

Directions on restricting
conversion of common lands
to other purposes

Each state has its own Pan-
chayat Act

Each state has its own Pan-
chayat Act

Section 3; Section 4 and
Section 7

1. Section 3 (2) v of the EPA,
1986
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SCENARIO 5

What is the complaint?

There has been a spill in a Treatment, Storage and Disposal Facility (TSDF) leading to
leakage of hazardous waste. The TSDF site is linked to a nearby cluster of industries
and the waste from at least 4-5 chemical industries is stored and treated here. The
spill is reported due to the collapse of the retainer wall around the TSDF site. The hazardous
chemical waste has spilled into nearby agricultural fields and also contaminated the
ground water. The farmers suspect that the wall of the facility collapsed due to an overload
of waste against it. The impact was aggravated because the waste was not covered,
and with recent rains in the area, it ran over into the nearby farm lands. This contamination
has rendered the farm lands unfit for agriculture. The farmers are upset and are
demanding compensation. They approached a community based legal practitioner or
paralegal to help them.

Is a law or legal condition being violated?

There are three clear aspects of violation to be considered here: First, liability for negligence;
second, understanding the mandatory legal requirements for TSDF sites and third, the
manner in which compensation will be calculated. Understanding the liability for negligence
or compensation might take us beyond the realm of environment or pollution related laws.
The legal compliance of a TSDF site might have specific guidelines or might be embedded
within the air and water pollution related legislations.
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Law

Permission and Consent

1. EIA Notification,

2006: Check whether the
environment clearance is for
the industry, treatment facility
or the pipeline or if there is a
violation of a specific condition
of an environment clearance
letter

2. Hazardous Wastes
(Management, Handling and
Transboundary Movement)
Rules, 2016

3. Reports to CPCB/SPCB

Negligence and Compensation

4. The Public Liability
Insurance Act, 1991 (for
determining damage and
compensation)

5. Environment Protection
Act, 1986 (Fine or
imprisonment for offence)

SCENARIO 6

Corresponding Institution
and Officials

1. State Environment Impact
Assessment Authority (SEIAA)
if Category B project

2. MoEFCC if Category A
project

1. State Pollution Control
Board

2. Central Pollution Control
Board

1. State Pollution Control
Board

2. Central Pollution Control
Board

1. District Collector
2. MoEFCC

MoEFCC or its designated
agency like it SPCB

Clauses

Schedule of the EIA
Notification and specifically
Sections 7 (d)

Section 2 of the EIA
Notification, 2006 and
related procedures

Section 16 esp. Clause 16
(2) and 16 (4) Clause 23 (1)

Test Reports and
Environment Statements
(ES) to be provided by
operator to SPCB

Section 3, 5, 6, 8 and
Schedule

Section 15
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What is the complaint?

During a visit to a hilltop village adjoining a bustling coastal town, a community worker
noticed a heap of garbage at the outskirts of the village. The dump was close to a
forest patch. When she spoke to the residents, they mentioned to her that this was a
routine occurrence effected by the municipality itself. They had been troubled by this
and had told the officials that it is difficult for them to live next to the stench. They also
shared that the open and untreated garbage was attracting flies and they feared impacts
on their health due to spread of disease. The garbage was also being blown into the
houses when the wind was strong on the hilltop. During monsoons, there had also been
one instance of the garbage running over into the water stream flowing towards the
downhill villages.
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Is a law or legal condition being violated?

The immediate legal avenue to look into in this case would be the laws and guidelines
related to management of municipal solid waste. However, some site-specific laws can also
be applied to see if there are any specific provisions concerning waste disposal on the sites.

Law Corresponding Institution Clauses
and Officials
Site specific laws
1. Coastal Regulation Zone 1. State Coastal Zone Management Section 3; Section 4
(CRZ) Notification, 2011: Authorities (CZMA) located at the and Section 7
Check whether this is a state capital
permissible activity in any of 2. District Level Coastal Committee
the CRZ zones. (DLCC) [under the District Collector]
2. Wild Life Protection Act 1. Divisional Forest Officer Section 29; Section
(WLPA), 1972: Check whether | (Wild Life) 35 (6)
the activity is being carried 2. Conservator of Forests
out around or within an area (Wild Life)

declared as protected under
the WLPA (e.g. National Park,
Sanctuary etc).

3. State Board for Wild Life (SBWL)
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3. Forest Conservation Act, 1. Divisional Forest Officer Section 2 of the
1980: QhecK Wheth‘?" the 2. Ministry of Environment, Forests  FCA, 1980
activity is being carried out on and Climate Change (MoEFCC) (Re-

forestland and if permission for | gional and New Delhi office)
forest diversion is required.

4. ESA, CVCA, CEPI: Whether 1. Ministry of Environment, Forests 1. Section 3 (2) v of

any special orders, notifications | and Climate Change the EPA, 1986

or guidelines have bee-n issued | 2 ESA Management Committee 2. Section 4 of the

to protgct, conserve ol EleE 3. State Coastal Zone Management CRZ Notification,

or restrict activity like, ESA, . 2011

N Authority

CVCA, Critically Polluted Area . .

and 4. Pollution Control Board 3. Section 19 of Air
Act or Water Act,

S0 on 1974

Permissions, Rights and Consents related laws

5. Municipal Solid Waste 1. State Pollution Control Board Clause 4 (2), Section

(Management and Handling 2. District Magistrate/Deputy Com- 5, Schedule Il esp.

Rules), 2000 Check whether missioner point 3

the activity has obtained the
authorisation to set up waste
processing and disposal facility
by the SPCB. If yes, check if
there is a violation of any of
the clauses of the rules.

3. Secretary-in charge, State Urban
Development Department

SCENARIO 7

What is the complaint?

A community worker reads an article on environment and social impacts of sand mining
in the morning newspaper. He immediately recalls that residents of a nearby village had
casually mentioned when they met at the local tea shop, that rampant mining of sand from
the riverbed was taking place. They had complained that the riverbank was eroding and had
impacted the flow of the river because truckloads of material were being transported out
every day. They were concerned that the panchayat might be hand in glove with the sand
mining contractors. People were also worried that sand from the river, which had traditionally
been used for construction of their houses, was just not available for local use. This was done
occasionally and in small quantities, after taking permission from the panchayat.

Is a law or legal condition being violated?

Sand mining is regulated by site-specific laws, environment regulations as well as local
panchayat laws. In order to ascertain the nature of violation, it would be of help to first
understand if the mining is being carried out in an area where it is otherwise restricted or
regulated. Second, whether any impact assessment studies have been carried out in the
operation. It would also be useful to understand if there are any court judgments, which
have a bearing on a controversial issue like sand mining.
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waTer) M, 2000: AR B | 5 Ryer IRSe /97 Ber | I 1 319 3
S99 WA & forg suRie IuarR .
i i e forg 3. AfdRe Afda, T T
SPCB W WIS ol T8 & a7 78 |
IR &1, o1 Siid o foral oot faehy
&TRT T Joeie 8l <&l & AT e |

Rerfa 7

fBroraa @=m 87

U &S SRSl J@IR § XA W9 & TATER 3R GHETSTD guEl & favg )
T o g /Uedl B SS9 qRd AR Ial € fF UM @ U i & AN 7 W 9n
BT gHM W ddi—ardl H qaqrr o fb T & I 9 g SUIGT X Pl @Aq 81 T 3 |
I Rrerrd &1 f& 399 78 & dd &1 fa9719 81 %87 @ 3R A4 & 9819 IR 91 991d
Ul & i AT B3 g N Febrell ST %€ & | S Ul & & gard | Xd @ Sdar(
A el 88 21 9% I8 A R o f5 98 1 ¥a, Oy 9 uRUR® U | 0 TR a9
B U SWHIT BRd AT 9, 3[d I U SUe 8l 8NN | S9d oIy I8 U= &
NPT o gl 7, 3R fhR 1 9 957 &9 ¥d o uTd € |

1 fHd B[ A B YagE &1 Seodd 8 &l 87

T & @ B forg wrd-faRne orE, gafarer fem iR dara fem ga € faa
BT / o BT Soote 81 JET 7, I8 i & & v ugel I8 Uar o T+ oTedl ®
b Xq @1 @9 w1 {1 ufqafa &= 4 81 R87 71 gEN, b 39 i o 3o B
I UgS DI UWIG Mherd g3+ fobar a1 € a7 7181 | I8 WY yar o % & Xd & @A
SN faareTue g2 9 O[S BIS BIC B B § AT 76 |
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Site specific laws

1. Coastal Regulation Zone
(CRZ) Notification, 2011:
Check whether this is a
permissible activity in any of
the CRZ zones.

2. Forest Conservation Act,
1980: Check whether the
activity is being carried out in a
forest area and through which
the river is flowing.

3. ESA, CVCA: Check whether
any special orders, notifications
or guidelines have been issued
to protect, conserve this area
or restrict activity like, ESA or
CVCA.
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Corresponding Institution
and Officials

1. State Coastal Zone
Management Authorities
(CZMA) located at the state
capital

2. District Level Coastal
Committee (DLCC) [under the
District Collector]

1. Divisional Forest Officer

2. Ministry of Environment,
Forests and Climate Change
(Regional and New Delhi office)

1. Ministry of Environment,
Forests and Climate Change

2. ESA Management
Committee

3. State Coastal Zone
Management Authority

SEm
O

Clauses

Section 3; Section 4 and
Section 7

Section 2 of the FCA,
1980

1. Section 3 (2) v of the
EPA, 1986

2. Section 4 of the CRZ
Notification, 2011

e faftre @A

1. 9t fafase &= aifdRgamn,
2011 (CRZ) : STid Bx b LIRSS
&3 H 39 UBR DI Ifafafer o
AR 2 a1 & |

2. 9 xefu1 AN, 1980 (FCA):

STra o o g wfafafer R gy
TR BT Y B, 3R STEl | T 95
2, 98 a9 4fA & a7 7 |

3. ESA, CVCA: STid & b @
39 &9 & ARV B forg Big faery
e 7 feemfader oy fg 1w
g a1 781, O fb ESA, cveA,
TR ®U | Ugfd & anfe &
et |

1. ST I &9 UEeH
ISR (CZMA) ST TS
P o § BT B

2. Ryerm W ad wiafe

(DLCC), T delaer &
afate
1. 991 AvSd STfHRY

2. TRV, 9 Yd Searyg
gRadd H3TelI (MoEFCC)
(GEIRECIRE S St
1. 9ITaRoT, 99 Td STofaryg
gRad= HATeI (MoEFCC)
2. ESA Jded Bfafe

3. WY I & fafeae
YTrhROT

URT 3; ORT 4 3R
oRT 7

FCA, 1980 T &RT 2

1. EPA, 1986 I &IRT
3(2)v

2. CRZ 3AfERIEH, 2011

Dl GRT 4
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Permissions, Rights and Consents related laws

4. No Objection from
Panchayat or Municipality:
Check whether a No Objection
Certificate (NoC) has been
sought from the concerned
Panchayat or Municipality.

5. Coastal Regulation Zone
(CRZ) notification, 2011:
Check whether this is a
permissible activity in any of
the CRZ zones.

6. Environment Impact
Assessment Notification,
2006 Check whether the
activity has obtained the
environment clearance. If yes,
check if there is a violation
of a specific condition of an
environment clearance letter.
A mining activity including that
of sand, even on 5 ha of land
has to take an environment
clearance.

7. Mines and Minerals
(Development and
Regulation) Act, 1957 Check
whether the activity has
obtained the mining lease.

Court Orders

Supreme Court order in
Deepak Kumar v. State of
Haryana, (2012) 4 SCC 629
for mining of minor minerals
under 5 ha requiring EIA
approval.

National Green Tribunal
Order in (OA No.171 of 2013)
for sand mining requiring
environment clearance.
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1. Sarpanch/Head of Panchayat

2. Elected Municipal
Corporator/Municipal
Commissioner

1. State Coastal Zone
Management Authorities
(CZMA) located at the state
capital

2. District Level Coastal
Committee (DLCC) [under the
District Collector]

1. State Environment Impact
Assessment Authority (if
category B project)

2. MoEFCC (if category A
project)

1. State Mining and Geology
Department

1. Ministry of Environment
Forests and Climate Change

1. Ministry of Environment
Forests and Climate Change

2. State Environment
Departments

Each state has its own
Panchayat Act

1. Section 3 (x)

2. MoEFCC Office
Memorandum dated
18.11.2011

1. Schedule of the EIA
Notification

2. Appendix IV

3. MoEFCC Office
Memorandum dated
2.7.2007

States have their own
mining acts and policies
for minor minerals and
get copy of mining lease
agreement

Refer to section on EIA
Notification, 2006

Stay on all sand
mining operations till
environment approval
obtained

wWipfal, AfRER AR Feafa wafda &=

4. U9RIE A1 TRUfeIdT |
AR S By fb Gefdra
UARId AT TRUTfTdhT o
FEIRY v U o T @
J7 el |

5. ISt fafasa &= siftRgae,

2011 (CRZ): ST &N b ARSTS
&3 H 9 UBR & AT BT rHfT

2 a1 &1 |

6. TATAROT UNTG IMThA (EIA)

ARG, 2006: ST W 6 9

wfafafer & forg gafavor wpd
ol TS & A1 AET | PR B, Al 9
TITIRYT Ao 1 Bl eIl bt

Teolgq B W& & AT 78 | fsr Y
JhR B W= Tfafafe, s

BT WG9 W) IS 2, I8 98 5

TR B YA W A B, S forg

TafaRvT WG o Afard 2 |
7. @M 3R W (e iR

faffas=) afafaem, 1957: o &
9 TR & foy @@=+ ofiey ot

TS B AT TR

P AT

96 FAR TIM. TN I,
(2012) 4 SCC 629 Walza AT
AR 5 IR A HH &7 A GeH
Gl & @9 & foy EIA |IPia

e W gIRAd e (2013
Pt OA W& 171) S X @H B
forg uafaror Wefa & favg #

1. WRUF /G TS

2. faifea R fmE
v /TR R e

1. 15T IS & yeeH
YIfIHRUT (CZMA) ST T
P o F Red e 8

2. e v ady sfafe

(DLCC), fTelT detdex &

1. XISg LHﬁCHUI UHId
JTHea UTIBRIT (SEIAA),
gfg §t ool o RIS '
2. MOEFCC, 3R U Sioft
31 RIS &

B ST BT AT
JarId SffSrfere Brar
=l

1. ¥RT 3 (x)

2. MoEFCC T
18.11.2011 &I SIRY
e T anfths
AARSH

1. EIA 3ffERTaT &1
I

2. EIA 3if&RLET, 2006
TR v

3. MOEFCC ERT SIIRI
fopar T 2.7.2007 BT
b FAR-<H

1. 5T G 3R T

fasm fawmT

1. 9IfaRoT, 99 Td STofaryg
gRad FATed

1. TITERYT, 99 Qd STe1dry
uRad= HaTerd
2. NIST YgTaRoT faqmT

IR & GeH @il

% forg 31U T
arferfer iR fcrat
Bl € &R @ ofiet
I DI UfcT ) U P

EIA ORI, 2006 &
3fer 1 T

T AT DI AT
Tfafaferay w e,
ST T b o gataRor
HWpfa gl &1

P ol
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SCENARIO 8

What is the complaint?

A group of people has approached a community worker regarding a mine near their village
which is pumping out water from a stream to use within a factory premises. They don't
know what the nature of the use within the premises is and whether the owners have the
permission to do this. For the last eight months or so they have seen a pipeline constructed
to draw this water. Since the same stream irrigates the rice fields in the area, they are
worried that the water in the stream will deplete and won't be available for cultivation. They
say that they have already noticed some signs of the water flow being reduced, despite
good rains in the current year.

Is a law or legal condition being violated?

Mining, power generation and industrial operations require specific permissions to draw both
surface as well as ground water. In the present case since the water is being drawn from
a stream, it will attract the legal provisions related to surface water. Each state might also
have its defined limits for drawing water for agriculture, domestic or industrial purposes,
which would be important to ascertain.

Law Corresponding Institution Clauses
and Officials

Permissions, Rights and Consents related laws

Rerfa 8

fBrraa @ 27

ARG SISl & U GE AT U TG B T W Bl el ofdhR A &, ST 37+
Hag! H ST & oI U 3R W U U0 X & B | S Hal ydr fb Bagl § 7 g
&1 frag forv STIRT oxa € 3R sus forv S=iq ffl & sofrorad off & a1 =8f | fUsa
PG 8 HelHl ¥ 7 3@ X2 & b I8 U™l o & foTu ursuarsH fIve W1 <& 8 | Mg are
3 SR B U I AU U9 B Wdl ) RS B €, 3R S =X o b Uigudizd &
BRI IRA F G HH BT ST 3R S R @ fofv yuia F& Q1| SHBT BET ©
% acae a¥ 4 9IRS od! B9 @ dTagE, IR | Ul H FH ST ol 7 |

1 fBdt B A B YagE &1 Seodd 8 &l 87

G, fagga aRarsHY SR fieifie Supal § o= 9 arl Fare & fou go faftre
wipfaar ol usell € | 39 Aol b Teb SRA W UMl o S ReT §, I R W<w
R g8 9Tl UMl Hafdd ST Wead dFL B © | B INd @ W), ERel a1 Sireifie
STINT & forg aril o= &1 3l feiRa A Y 81 |adl! 2, [2 <@=r WY S1edl 81T |

1. Environment Impact
Assessment Notification,
2006: Check whether the
activity has obtained the

environment clearance. If yes,

check if there is a violation
of a specific condition of an
environment clearance letter.

2. Water (Prevention and
Control of Pollution) Act,
1974, as amended (under
which consent to operate is
sought, for which the project
has to disclose the sources
of water)
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1. State Environment Impact | Section 2

Assessment Authority (if
category B project)

2. MoEFCC (if category A
project)

State Pollution Control Board
or its nearest regional office

Environmental Clearance
letters mention the amount
of water to be required by
the industry and the source.
It would also have specific
condition related to drawl
of water and destruction of
water sources.

Section 26 (in case the
company has not complied
with condition of the consent
to operate).

Section 33A where the
SPCB can give directions for
closure or stopping water,
electricity supply in case of
violation.

Conditions of the Consent to
Operate where specifics of
the water source would be
mentioned.

Srfrar
wWipfo, PR iR weafa wafda wrA
1. UGTaROT YHTG 3Mher 1. T GYTEROT JHTG &RT 2
(EIA) JAfORLET, 2006: SIE | 3ATeberd UTEIHRUT (SEIAA), TR o[l & uF H W

= fF 39 wfafaf & fog
TAfeRoT HoRI °ff TS © AT
el | 3R &, A1 9 yaferoT
Ao &1 et o @

Jeeig PR 8 & AT 8 |

2. 9id (Uguur 4R gfaay
3R A=) sifafHam,
1974, WeNfAa: e sfaid
SEIRECKIEICIR S Ca ]
STl B, fores forg gkt
BT AU U D Gl Dbl

SITFHR 24T gl © |

gfe 1 5ol o1 aRareHT ©

2. MoEFCC, 3R T yof &)
RIS &

ST UGyl R 918 @i
IqD AR B

forar g1 ® f semT @
for fva=t o=t @1 SR
2 3R a8 Pl I My |
I 9 o @R 9 B
1 gl |

gRT 26 (SR HUAI =1 IelT
FA & oI Wi o= B
I BT Soort fbar B)

gRT 33 A, ST8l g

USYUT R G B B
Seeiad BT TR g 3R

fasrel @ amgfd 4 & &
YT ¢ AhT B

JEUNT =A™ & g argafa
# & 3 o e o &
d ® IR H for@r g

35



Site specific laws

3. ESA, CVCA, CEPI:
Whether any special orders,
notifications or guidelines
have been issued to restrict
drawl of water activity in a
notification for SA, CVCA,
Critically Polluted Area

1. Ministry of Environment,
Forests and Climate Change

2. ESA Management
Committee

3. State Coastal Zone
Management Authority

1. Section 3 (2) v of the EPA,
1986

2. Section 4 of the CRZ
Notification, 2011

3. Section 19 of Air Act, 1981
or Water Act, 1974

ra-faf¥re ®rEA

3. ESA, CVCA, CEPI: STId

1. UIeRTT, 99 Qd STefaryg

1. EPA, 1986 &I RT 3(2)v

4. Pollution Control Board
State Specific Laws (Example)

4. Odisha Pani Panchayat Clause 23
Act, 2002: The panchayat

can levy fine if any damage

to the irrigation system or

water is caused.

SCENARIO 9

What is the complaint?

A group of artisanal fishermen has contacted a paralegal with the issue that mechanized
bull trawlers are being used in an area, which is otherwise used by artisanal and small
boats. The practice of ‘bull trawling’ is both, restricting the space for the small boats, as
well as reducing the fish catch in the area where these boats can fish. For the last few
years, their numbers are only on the rise. Small and marginal fisher folk want a restriction
on the practice of bull trawling, especially in areas where they are coming in conflict with
the small boats.

Is a law or legal condition being violated?

The main legislation, which comes into play here, is the Fisheries Act, which differs in each
state. There are also orders from the Department of Fisheries in each state demarcating
the zones (through nautical miles into the sea), where different kinds of fishing practices
will operate or be banned. The clauses of CRZ Notification, 2011 could also be looked into
as it regulates the use of water areas as well.

& b 7 urll Fber & | aRede #3Terd 2. CRz 3IfRgeI, 2011 H
foTv EsA,cvea, THR wU 2. ESA TS Hfafe g 4

W U &7 S B ST 5 ety ey o 3. Ry AT, 1981 T
aﬁéﬁ@ﬂmmﬁwﬁﬁ*ﬂ TferepRoT SIeT Srfaferas, 1974 @
ST g e 8 2 e 4. Uyl f=T 918 8T 19

Irg-faf¥re &1rA (SeTERN)

4. 3ifSen ur+it gara gRT 23
sifaf{a™, 2002: d=amT

foelt Rars eawem ar

$ 9 I JHHE 8 W

ST R el B |

Rerfa 9

fBrpraa @ &°

B URURS AGIARI -1 WA | Add I qarn & 5781 9 U= BISl Fidi & |1l
Al Ul B o, S &5 # 3@ TN gl SIeR 3MIR Al G ol 8 | g1 gierR
P golg A 9 Re @ B! A7dl & foU SHTE &9 Us TS ®, dfed 98 9 S= udiw
qoell B 7 Al T2 el | fUse @B |l 9, 39 SieRl a1 6¥=m gdl &1 o W@ 2
BIC 3R BIRMY & AGAR A8 © fb gl groRkl W URidy SFRIT SN, W) I &3
# ET 9 BIE) AiAl & AT H 37 W F |

1 fhdt S A B YaYE &1 Seodd 8 &l &7

=9 Rafd % a9 Aecaqol & & wo 1o, o &) =9 & fog e 2| sua
JTAT, B ST & A 39T & fafi= 3meer € RS9 31elTT 31T YR & A%l b
& TIDI B oY &3 BT AHIGA (g H Alfchd Aged & AR W) fHA1 7 8, S8l
R ! R & forg soirard © a1 Bl W) fdee €| crz SERgEH, 2011 &1 AT <wr
ST AHAT B Fifh 3T W u i & &l & fafeee e urauE €

Law

1. State Marine Fisheries
Act: Check whether it
regulates movement of bull
trawlers and mechanized
boating in certain areas.
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Corresponding Institutions
and Officials

State Department of
Fisheries

Clauses

Karnataka Marine Fisheries
Act, 1986: section 3, 4, 5, 7,
11 and 13

Karnataka State Govt. Order
of 1994

Pr{

1. 0 YR TR

KB Ea N

I g faumT

HACH Al AR AT, 1986

ORT 3,4,5,7,11 3R 13

BB &l | gel gleni & HAlcd 5T TRBR BT 1994 BT
JTATHT 3R #/AT Aial W AT
foRizor ® a1 8 |
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2. Department of Fisheries | State Department of Look for circulars or
Circulars/Directions Fisheries directions within each state’s
marine fisheries regulations
to see if there are restrictions
on particular fishing practices
or horse power of particular
boats used for bull trawling

SCENARIO 10

What is the complaint?

A group of tribal people has been approached by a nearby manufacturing plant to
purchase agricultural land for the purpose of expanding their operations and constructing
a captive power plant within the premises. On one hand the tribal people dont want
to sell their land; on the other, they dont want the premises to expand its operations,
as it will be much closer to the human settlement than it is currently. They have
approached a community worker or paralegal to understand the legalities and their
options for remedy.

Is a law or legal condition being violated?

There are constitutional protections for the sale of land owned by a tribal person to a
non-tribal. In this case the project authority might be a non-tribal and therefore cannot
directly purchase this land. It would need to be seen if they are doing it in partnership with
other tribals from the area, or have used them as a medium of purchase.
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2. 7o fvm & aRum/ | 9 A fawmT I b sl A A

feenfAdw BT & AT SR Y 7Y
o=t ar feenfader # <o f foosdt
UH UHR & AB Thed & d¥ld
W PIs ufcdy & A7 T, A1 R g
SeRl & 79 & g dfaR W) |

Refa 10

Rrera w1 8?7

U & U IATGA SENT 7 ARl & Yeb A ¥ A1 IS 93 AR Iqb 3fa”
T U fIga Ao a9 @ ol Sa Wil 3 9 Wk & fog 919 &) 8 | U R%
ar Snfeardl @ Ul S S @ fofg daR e €, SR gl AR, 9 el Arsd b
T8 TN U1 AT Fe1, Rifd R g8 ITe! gl & IR 9 UM AT ST, S 9 78
e | IBM U AHEIS HRIEAr/ IR & Aeddx S aaami o Gds iR
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w1 fHft BE A1 BN UGHE BT Sooiu 8 Vel 27

fpaY oft anfearft & S @1 fil IR—anfearN & A I JApq & forv Faenfe
TR SUSTE © | 9 Al # SENTUfy IR—MRary & 9&ar €, o1 98 Sl aNid
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Law

Special Protection Laws

1. Panchayat (Extension in
Scheduled Areas) Act (PESA),
1996 Check if the permission
of the Gram Sabha has been
obtained for the Schedule
Areas for setting up of the unit
and its expansion.

2. PESA Act, 1996 (Provides
constitutional protection and
restricts purchase of land
owned by a tribal by a non-
tribal).

Corresponding Institution
and Officials

1. Gram Sabha
2. Sarpanch

District Collector

Permissions, Rights and Consents related laws

3. Environment Impact
Assessment Notification,
2006 Check whether the
project authority has initiated
a process for expansion. Also
check if the conditions for
the existing unit have been
complied with.

4. Forest Conservation Act,
1980: Check whether the
construction is being carried
out on forestland and if
permission for forest diversion
is required.

5. Forest Rights Act, 2006:
Check whether there are

any pending individual or
community forest rights claims
and if the consent of a gram
sabha has been sought prior to
forest diversion.
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1. State Environment Impact
Assessment Authority (if
category B project)

2. MoEFCC (if category A
project)

1. Divisional Forest Officer

2. Ministry of Environment and
Forests (Regional and New
Delhi office)

1. Forest Rights Committee
2. Gram Panchayat
3. District Collector

Clauses

Section 4 (i), Section 4
(m) (i), Section 4 (d)

Clause m (jii)

Section 2

Schedule of the EIA
Notification depending
on the nature of the
manufacturing unit

Appendix IV on Public
Hearing

Section 2 of the FCA,
1980

3.8.2009 circular issued
by MoEFCC

®r{

fafkre QR oA

1. gErEd (Iggfaa & &
for fawaRa) sifaffaw
(PESA), 1996 : ST BN
T & H T T
IR D faaRIeRr & forg
T 4T WIPI ol T8 &
a7 8l |

2. U= Srfaf_TE, 1996
(R—anfearh &1 anfeary ot
SHM 99 99 &R Ufaey 8
HgTH GRe)

wafda faur iR

1. I |97
2. WU

T Petdex

Wi, ARAPR AR Fedafa wafda wrA

3. YIfaRoT Y9Td 3MiPpeld (EIA)
IAMAGAT, 2006: S BN b
TR & faarieRor & ufdrar
o PR 4l Y © I el | U8
W oig X & gt | 9
FERT & fog <1 18 w@t @
JIUTAAT BT g & AT 7 |

4. g1 GRer AfAATH, 1980
(FCA): ST &N T fHior Brd
g9 9 W B @1 T AT T 3R
T 39D forg a7 Y swdiaxor
B B o1 T B |

5. 99 BRI, 2006:
ST &R {6 dIs fdara ar

AHETRe 99 JfRBR a7 qrebl
a1 & & 3R a9y ExaiaReT
 Ugel UTH 9T B el
T bl TS ® AT A |

1. XI5T UGTGROT YHTG 3her
gTfereRor, afe € Ao @1
RIS

2. MoEFCC, 3R T of &)
RIS B

1. 99 AvSA DR

2. YRV, a9 U9 Sieary
gRade HATeTT (MOEFCC)
(&= SR =g faeel)

1. g9 IR HfAfe
2. U™ YT
3. STl FeTaex

PTA B URTY

gRT 4 (i), TRT 4 (m)(i),
gRT 4 (d)

€RT m (iii)

gIRT 2

EIA SMfERTEAT BT

IATET ST Bl fheH

@ ST AT
S gAarg et
IR Iv

FCA, 1980 oI €IRT 2

MoEFCC gRT WIRI fdbar

AT 3.8.2009 T TRIA
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SCENARIO 11

What is the complaint?

The youth group from a village living next to a coal-based plant has been in an argument
with the managers working at the unit. It claims that fumes from the cooling stacks are
impacting the horticultural produce and causing respiratory difficulty for people living close
to the fertilizer plant. In a recent training program conducted by a local NGO, they have
learnt that the power plant has been asked to do a full study on air quality modeling and
report it to the Pollution Control Board. The youth group does not really know what to
do with this information and what it really implies. They have approached a community
paralegal for help.

Is a law or legal condition being violated?

Thermal Power plants have to take permissions related to environmental impacts and
pollution control from different regulatory agencies. Once granted, these permissions list
out the technological input the plant would require in order to reduce emissions. It would
also have specific provisions related to how air quality monitoring should be carried out
and how many monitoring stations should be set up. Other than emissions, power plants
can also cause air pollution through the indiscriminate dumping of fly ash generated in
the process of power generation.
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Rerfa 11
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Law

Corresponding Institution
and Officials

Permissions, Rights and Consents related laws

1. EIA Notification, 2006:
Environment clearance for
thermal power plants.

2. Air (Prevention and Control

of Pollution) Act was enacted

in 1981 (for consent to establish

and operate)

3. Fly ash Notification, 1999
(amendments discussed in
2014 meeting)

Site Specific Laws

4. ESA, CVCA, CEPI: Whether
any special orders, notifications
or guidelines have been issued
to protect, conserve this area
or restrict activity like, ESA,
CVCA, Critically Polluted Area
and so on

SCENARIO 12

What is the complaint?

1. State Environment Impact

Assessment Authority (SEIAA) if

Category B project
2. MoEFCC if Category A project

State Pollution Control Board

1. State Pollution Control Board

2. Ministry of Environment,
Forests and Climate Change

1. Ministry of Environment,
Forests and Climate Change

2. Coastal Zone Management
Authority

3. Pollution Control Board

Clauses

Schedule of the

EIA Notification and
specifically Sections

1 (d)

Section 2 of the EIA
Notification, 2006 and
related procedures

Specific conditions
related to setting up of
air quality monitoring
stations

Section 17 (1) (e);
Section 17 (1) (f)
(for inspections and
monitoring);

Section 18 (on power to
give directions against
violations)

Specific conditions
related to technology
for pollution control and
setting up of air quality
monitoring stations

Notification regulating
the disposal of fly ash
to minimize impact

1. Section 3 (2) v of the
EPA, 1986

2. Section 4 of the CRZ
Notification, 2011

3. Section 19 of Air Act,
1981

On her way to office, a community worker stops at a village well and joins the conversation
of a group of women who have come there to collect water. The conversation veers to the
declining level of water in the well. This is despite a good monsoon that they witnessed
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this year. One of them laments about the fact that a nearby chemical plant has dug several
borewells in its premises, which she believes might be impacting the level of water in the
well. Upon being asked whether she is sure of this, she affirms but is not able to prove it.
The community worker probes further, but the women are not able to give any specifics
except refer to information from one of their family members who works at the plant as
an electrician.

Is a law or legal condition being violated?

Industrial operations such as the above often require specific permissions to draw both,
surface as well as groundwater. In the present case since ground water is being drawn, it
will attract the legal provisions that relate to ground water extraction. Permissions to draw
ground water are granted by the central groundwater authority’s regional office in the state.
One could also check how the project area is categorized in the Ground Water Resource
Estimation done in 2011 (or the latest estimation done by the Central Ground Water Board).
This estimation categorises areas as safe, semi-critical, critical and over-exploited. Consent
to operate issued by the State Pollution Control Board and Environment Clearance letters
issued by the MoEFCC to the plant usually have conditions related ground water drawl,
which could be referred to.

Law Corresponding Institution Clauses
and Officials

Permissions, Rights and Consents related laws

1. Environment Impact
Assessment Notification,
2006 Check whether the
activity has obtained the

environment clearance. If yes,

check if there is a violation
of a specific condition of an
environment clearance letter.

2. Water (Prevention and
Control of Pollution) Act,
1974, as amended (under
which consent to operate is
sought, for which the project
has to disclose the sources
of water)
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1. State Environment Impact
Assessment Authority (if
category B project)

2. MoEFCC (if category A
project)

State Pollution Control Board
or its nearest regional office

Section 10 on monitoring and
compliance.

Environmental Clearance
letters mention the amount
of water to be required

by the industry and the
source. It would also have
specific condition related

to withdrawal of water and
the number of bore wells
allowed for the same.

Section 26 (incase the
company has not complied
with condition of the consent
to operate)

Section 33A where the SPCB
can give directions for closure
or stopping water, electricity
supply in case of violation

Conditions of the Consent to
Operate where specifics of
the water source would be
mentioned
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3. Guidelines/Criteria for
evaluation of proposals/
requests for groundwater
abstraction: Check whether
the industry is categrorised
as water intensive. Whether
the industry is allowed in
that category of the site. If
yes, check whether it has
an appropriate NoC to draw
water. Also check if there

is a specific violation of any
condition of the NoC.

Site specific laws

4. ESA, CVCA, CEPI:
Whether any special orders,
notifications or guidelines
have been issued to restrict
drawal of water activity in a
notification for ESA, CVCA,
Critically Polluted Area
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1. District Collector/
Municipality head.

2. Regional office of Central
Ground Water Board

1. Ministry of Environment,
Forests and Climate Change

2. ESA Management
Committee

3. State Coastal Zone
Management Authority

4. Pollution Control Board

Section 3,7 & 8

Issuance of NoC for drawl of
water

Section 6 (b) (in case the
industry has not complied
with the conditions
mentioned in the NoC)

1. Section 3 (2) v of the EPA,
1986

2. Section 4 of the CRZ
Notification, 2011

3. Section 19 or Air Act, 1981
or Water Act, 1974
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LAWS AND LEGAL CLAUSES

This section attempts to highlight some clauses of environment, forest and other laws,
which have been referred to in the handbook. It does not claim to be a comprehensive
list of the legal hooks available for users of this handbook, environmental paralegals and
community organisers in addressing environment and social impacts of non-compliance.

1. The Environment (Protection) Act, 1986 (EPA 1986)

This is as an umbrella act that extends to water, air and land and the inter-relationship
of these with each other and with human beings, other living creatures, plants, animals,
microorganisms and property. The act provides for the protection and improvement of
environment and prevention of hazards to and living beings and property.

& Sections 3 (1) and 3 (2) (v) empower the Central Government to take any
measure to control pollution and protect and improve the environment.

Section 3 (1): “Subject to the provisions of this Act, the Central Government shall have
powers to take all such measures as it deems necessary or expedient for the purpose of
protecting and improving the quality of the environment and preventing, controlling and
abating environmental pollution.”

Section 3 (2) (v): “In particular, and without prejudice to the generality of the provisions
of the sub-section (i), such measures may include measures with respect to all or any of
the following matters, namely:-

(v) restriction of areas in which any industries, operations, of processes, or class of in-
dustries, operations, or processes shall not be carried out or shall be carried out subject
to certain safeguards;”

& Section 5 empowers the Central Government to direct closure or stoppage of
any activity or cutting of electricity, water, or any other supply to it.

Section 5: “Notwithstanding anything contained in any other law but subject to the provisions
of this Act, the Central Government may, in the exercise of its powers and performance
of its functions under this Act, issue directions in writing to any person, officer or any au-
thority and such person, officer or authority shall be bound to comply with such directions.

Explanation: For the avoidance of doubts, it is hereby declared that the power to issue
directions under this section, includes the power to direct:

(a) the closure, prohibition or regulation of any industry, operation or process; or
(b) stoppage or regulation of the supply of electricity or water or any other service.”

+ Section 7 prohibits the discharge or emission of any environmental pollutant in
excess of the prescribed standards.

¢ Section 8 prohibits handling of any harmful substances unless in accordance with
the procedure and safeguards specified.
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+ Section 15 relates to the penalties for the contravention of any provisions of the
EPA or Rules, Guidelines Notifications issued under it. Violation of any of these can
lead to imprisonment up to five years or fine of Rs. 1 lakh. If violation continues the
fine can extend to five thousand rupees for each day the violation has taken place.

2. The Environment Impact Assessment (EIA) Notification, 2006

This notification lays out the process of seeking prior environment clearance for any new
projects or activities, or the expansion or modernization of existing projects and projects
seeking capacity addition with change in process and or technology, to obtain environmental
clearance prior to start of the activity/project. It elaborates on the four stages in the prior
environment clearance process for new projects: Screening, Scoping, Public Consultation
and Appraisal.

& Requirements for prior environment clearance for industrial, extractive and
infrastructure projects either from a state or national level regulatory agency.

Section 2: “Requirements of prior Environmental Clearance (EC):- The following projects
or activities shall require prior environmental clearance from the concerned regulatory
authority, which shall hereinafter referred to be as the Central Government in the Ministry
of Environment and Forests for matters falling under Category ‘A" in the Schedule*** and
at State level the State Environment Impact Assessment Authority (SEIAA) for matters
falling under Category ‘B’ in the said Schedule, before any construction work, or prepa-
ration of land by the project management except for securing the land, is started on the
project or activity:

(i) All new projects or activities listed in the Schedule to this notification;

(i) Expansion and modernization of existing projects or activities listed in the Schedule
to this notification with addition of capacity beyond the limits specified for the con-
cerned sector, that is, projects or activities which cross the threshold limits given
in the Schedule, after expansion or modernization;

(iii) Any change in product - mix in an existing manufacturing unit included in Schedule
beyond the specified range.”™**

The Schedule contains a list of projects categorized as ‘A’, requiring environment clearance
from the Ministry of Environment & Forests and those categorized as ‘B, requiring clearance
from the State Environment Impact Assessment Authority. For instance, a Thermal Power
Plant with a capacity of and more than 500 MW falls under ‘A’ category and a Thermal
Power Plant with a capacity of less than 500 MW but more than 50 MW falls under ‘B’
category. For the complete list, see the schedule of the notification

¢ Cancellation of an environment clearance based on deliberate non disclosure
of information

Clause 8 (vi) provides for cancellation of an already granted environment clearance to
a project on the grounds of deliberate non-disclosure of information critical for decision
making on the project application.

*** For the schedule, see the EIA Notification, 2006 and amendments to notification.
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Section 8 (vi): “Deliberate concealment and/or submission of false or misleading
information or data which is material to screening or scoping or appraisal or decision
on the application shall make the application liable for rejection, and cancellation of prior
environmental clearance granted on that basis. Rejection of an application or cancellation
of a prior environmental clearance already granted on such ground, shall be decided by
the regulatory authority, after giving a personal hearing to the applicant, and following the
principles of the natural justice.”

o EIA notification lays out the procedure for conduct of public hearing

Point 6.4 of appendix 4: “The summary of the public hearing proceedings accurately
reflecting all the views shall be recorded by the representatives of the SPCB or UTPCC”,
has been violated because our views as expressed in the public hearing have not been
recorded in the proceedings.

¢ Monitoring and Compliance of Environmental Clearances

Each time an approval under the EIA notification is granted, it is done so with a set of
conditions. These might be related to discharge of effluent, dumping of muck, transpor-
tation of raw material, carrying out additional studies, ensuring livelihood related access,
controlling air quality and encroachments. There is a specific monitoring and compliance
protocol, which has been prescribed in Section 10 in the EIA notification.

Section 10 (i): “It shall be mandatory for the project management to submit half yearly
compliance reports in respect of the stipulated prior environmental clearance terms and
conditions in hard and soft copies to the regulatory authority concerned, on 1st June and
1st December of each calendar year.”

Section 10 (ii): “All such compliance reports submitted by the project management shall
be public documents. Copies of the same shall be given to any person on application to the
concerned regulatory authority. The latest such compliance report shall also be displayed
on the website of the concerned regulatory authority.”

The responsibility of post-clearance monitoring for all projects approved by the ministry
of environment lies with the ten regional offices of the MoEFCC.. They are located at Ban-
galore, Bhopal, Bhubaneswar, Chandigarh, Chennai, Dehradun, Lucknow, Nagpur, Ranchi
and Shillong. All project authorities are to submit six monthly compliance reports and all
regional offices are to generate six monthly monitoring reports for all projects as well as
carry out site visits. The State Environment Impact Assessment Authorities (SEIAAs) have
the jurisdiction for monitoring the compliance of projects, which they have approved (S.0.
637(E) notification dated 28th February 2014]

3. Coastal Regulation Zone Notification, 2011 (CRZ 2011)

The CRZ Notification regulates the setting up and expansion of any industry, operations
and processes in the coastal stretches and water area up to the territorial limits of the
country called the Coastal Regulation Zone.

# Activities and operations that are prohibited in the Coastal Regulation Zone
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Section 3: “Prohibited activities within CRZ- The following are declared as prohibited ac-
tivities within the CRZ:

(i)  setting up of new industries and expansion of existing industries, except*
(i) Manufacture or handling oil storage or disposal of hazardous substance.

(i) Setting up and expansion of fish processing units including warehousing except
hatchery and natural fish drying in permitted areas.

(iv) Land reclamation, bunding or disturbing the natural course of seawater, except*
(v)  Setting up and expansion of units and mechanism for disposal of waste and effluents

(vi) Discharge of untreated waste and effluents from industries, cities or towns and other
human settlements. The concerned authorities shall implement schemes for phasing
out existing discharge of this nature, if any, within a time period not exceeding two
years from the date of issue of the this notification.

(vii)  Dumping of city or town waste including construction debris, industrial solid wastes,
fly ash for the purpose of land filling and the like and the concerned authorities shall
implement schemes for phasing out existing practice, if any, within a time period not
exceeding two years from the date of issue of the this notification.

(ix) Reclamation for commercial purposes such as shopping and housing complexes,
hotels and entertainment activities.

(x)  Mining of sand, rocks and other sub-strata materials except those rare minerals that
are not available outside the CRZ

(xi) Drawl of water and construction thereto within 200 m of HTL, except
(@) in the areas which are inhabited by the local communities and only for their use.

(b) in the areas between 200m — 500 m zone the drawl of ground water shall be per-
mitted only when done manually through ordinary wells for drinking, horticulture,
agriculture and fisheries and where no other source of water is available.

(xi) construction activities in CRZ |, except*

(xiii) dressing or altering the sand dunes, hills, natural features including landscape changes
for beautification, recreation and other such purposes.

(xiv) facilities required for patrolling and vigilance activities of marine/coastal police stations.”
o Activities and operations that are regulated in the CRZ

Section 4: “Regulation of permissible activities in CRZ area.- The following activities shall
be regulated except those prohibited in Para 3 above, -

(i) (@) clearance shall be given for any activity within the CRZ only if it requires wa-
terfront and foreshore facilities.

(b) for those projects which are listed under this notification and also attract EIA
notification 2006, for such projects clearance under EIA notification only shall be
required subject to being recommended by the concerned State Union Territory
Coastal Zone Management Authority.

(c) Housing schemes in CRZ as specified in para 8 of this notification
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(d) Construction involving more than 20,000 sq mts built up area in CRZ Il shall be
considered for approval in accordance with EIA notification, 2006 and in case
of projects less than 20,000 sq mts built up area shall be approved by the
concerned State or Union territory Planning authorities in accordance with this
notification after obtaining recommendations from the concerned CZMAs and
prior recommendations of the concern CZMA shall be essential for considering
the grant of environmental clearance under EIA notification, 2006 or grant of
approval by the relevant planning authority.

(e) MoEF may under a specific or general order specify projects, which require prior
public hearing of project-affected people.

(f) Construction and operation for ports and harbours, jetties, wharves, quays, slip-
ways, ship construction yards, breakwaters, groynes, erosion control measures
and salt works.

(g) Construction of road by way of reclamation in Coastal Regulation Zone area
shall be only in exceptional cases, to be recommended by the concerned Coast-
al Zone Management Authority and approved by the MoEFCC, and in case the
construction of such roads is passing through mangroves or likely to damage
the mangroves, three times the number of mangroves destroyed or cut during
the construction process shall be replanted.

(i) The following activities shall require clearance from the MoEF, after being recom-

mended by the concerned CZMA, namely:

(a) those activities listed under category ‘A’ in the EIA notification 2006 and per-
missible under the said notification.

(b) Construction activities relating to projects of Department of Atomic Energy
or Defence requirements for which foreshore facilities are essential such as,
slipways, jetties, wharves, quays; except for classified operational component of
defence projects in terms of EIA notification, 2006. Residential buildings, office
buildings, hospital complexes, workshops of strategic and defence projects in
terms of EIA notification, 2006,;

(c) Construction, operation of lighthouses;
(d) Laying of pipelines, conveying systems, transmission line;

(e) Exploration and extraction of oil and natural gas and all associated activities and
facilities thereto;

(f) Foreshore requiring facilities for transport of raw materials, facilities for intake
of cooling water and outfall for discharge of treated wastewater or cooling water
from thermal power plants. MoEF may specify for category of projects such as
at (f), (g) and (h) of Para 4;

(g) Mining of rare minerals as listed by the Department of Atomic Energy;

(h) Facilities for generating power by non-conventional energy resources, desalina-
tion plants and weather radars;

(i) Demolition and reconstruction of (a) buildings of archaeological and historical
importance, (ii) heritage buildings, and buildings under public use which means
buildings such as for the purpose of worship, education, medical care and cultural
activities.

Section 8 (i): “The development and construction activities in different categories of CRZ
shall be regulated by the concerned CZMA in accordance with the following norms.™*

& Procedure of clearance for approval under in the CRZ notification.
Section 4.2 says:-

“(ii) The concerned CZMA shall examine the above documents in accordance with the ap-
proved CZMP and in compliance with CRZ notification and make recommendations within
a period of sixty days from date of receipt of complete application,-

(@) MoEF or State Environmental Impact Assessment Authority (hereinafter referred to
as the SEIAA) as the case may be for the project attracting EIA notification, 2006;

(b) MoEF for the projects not covered in the EIA notification, 2006 but attracting para
4(ii) of the CRZ notification;

(c) SEIAA, for the projects specified under paragraph 4 (i) (except with respect to item
(d) thereof relating to building projects with less than 20,000 sg. mts of built-up
area) and for the projects not attracting EIA notification, 2006"

o Powers of State and National Coastal Zone Management Authorities to take
action against violations

Section 6 (a): “For the purpose of implementation and enforcement of the provisions of
this notification and compliance with conditions stipulated thereunder, the powers either
original or delegated are available under Environment (Protection) Act, 1986 with the MoEF,
State Government or Union Territory Administration NCZMA and SCZMAs."

¢ Constitution and Role of District Level Coastal Committees (DLCC)

Section 6 (c): “the State Government and Union territory CZMAs shall primarily be re-
sponsible for enforcing and monitoring of this notification and to assist in the task, the
State Government and Union territory shall constitute District level Committee under the
chairmanship of District Magistrate concerned containing at least three representatives of
local traditional coastal communities including from fisherfolk.”

o Identification and management of Critically Vulnerable Coastal Areas (CVCAs)

Section 7 (v): “Areas requiring special consideration for the purpose of protecting the
critical coastal environment and difficulties faced by the local communities...(B) Critically
Vulnerable Coastal Areas (CVCAs) which includes Sundarbans and other identified Ecolog-
ically Sensitive areas identified as under Environment (Protection) Act and managed with
the involvement of coastal commmunities including fisher folk.”

Section 8(i) (V) (4) (b): identifies the areas, which will be notified as CVCA “..through a
process of consultation with local fisher and other communities inhabiting the area and
depend on its resources for their livelihood.."

** For regulations refer to the notification
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¢ Section 8 (i) is concerning the regulation of activities to be carried out in different
categories of CRZ

4. Wildlife Protection Act, 1972 (WLPA 1972)

The Wildlife Protection, 1972 is an act to provide for the protection of wild animals, birds and
plants. It provides for declaration of national parks and sanctuaries and prohibits hunting
and harm of wild animals and uprooting of specified plants in general.

+ Prohibition of any destructive activity in a sanctuary or a national park

Section (IV) 29: “Destruction, etc., in a sanctuary prohibited without permit.-No person
shall destroy, exploit or remove any wild life including forest produce from a sanctuary
or destroy or damage or divert the habitat of any wild animal by any act whatsoever or
divert, stop or enhance the flow of water into or outside the sanctuary, except under and
in accordance with a permit granted by the Chief Wild Life Warden, and no such permit
shall be granted unless the State Government being satisfied in consultation with the Board
that such removal of wild life from the sanctuary or the change in the flow of water into
or outside the sanctuary is necessary for the improvement and better management of wild
life therein, authorises the issue of such permit:

Provided that where the forest produce is removed from a sanctuary the same may be used
for meeting the personal bonafide needs of the people living in and around the sanctuary
and shall not be used for any commercial purpose.”

& Ban on use of injurious substances within an area protected under the WLPA

Section (IV) 32: “No person shall use, in a sanctuary, chemicals, explosives or any other
substances which may cause injury to or endanger, any wild life in such sanctuary.”

# Restrictions on destruction, exploitation and removal of any wild life from
the National Park. This can be done with permission of the Chief Wild Life
Warden

Section (IV) 35. (6) “No person shall destroy, exploit or remove any Wild Life including
forest produce from a National Park or destroy or damage or divert the habitat of any
wild animal by any act whatsoever or divert, stop or enhance the flow of water into or
outside the National Park, except under and in accordance with a permit granted by the
Chief Wild Life Warden, and no such permit shall be granted unless the State Government
being satisfied in consultation with the National Board that such removal of wild life from
the National Park or the change in the flow of water into or outside the National Park is
necessary for the improvement and better management of wild life therein, authorises the
issue of such permit:

Provided that where the forest produce is removed from a National Park, the same may
be used for meeting the personal bona fide needs of the people living in and around the
National Park and shall not be used for any commercial purpose.”

¢ Powers of Chief Wildlife Warden or any forest officer or police officer to take
action against any person for committing an offence under the Act
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Section VI (50)(3)(1) “...the Director of Preservation of Wildlife in the state or Chief Wildlife
Warden or the authorised officer or any forest officer or any police officer not below the
rank of a sub-inspector, may, if he has reasonable grounds for believing that any person
has committed an offence against this Act,- to stop and detain any person, whom he sees
doing any act for which a licence or permit is required under the provisions of this Act,
for the purposes of requiring such person to produce the licence or permit and if such
person fails to produce the licence or permit, as the case may be, he may be arrested
without warrant, unless he furnishes his name and address, and otherwise satisfies the
officer arresting him that he will duly answer any summons or other proceedings which
may be taken against him.”

5. Forest Conservation Act, 1980

The Forest Conservation Act, 1980 regulates the diversion of forestland for non-forest
purposes. The Act mandates that the state government cannot de-reserve the forest
land or allow felling of trees without the prior permission of the Central Government,
i.e. MoEFCC. A detailed process for this has been laid out under the Act and its
corresponding Rules (1981 (suppressed), 2003 and 2014 (amendment)). Through this Act
and various guidelines, penalties were put in place for committing offences (e.g. Felling
of trees, setting/kindling a fire in a forest, stripping the bark off a tree) in reserved and
protected forests.

& User agencies and state governments to seek permission from the Central
Government before de-reserving any reserve forest land, felling of trees or
diverting any forestland for non-forest use.

Section 2: “Notwithstanding anything contained in any other law for the time being in
force in a State, no State Government or other authority shall make, except with the prior
approval of the Central Government, any order directing-

(i) that any reserved forest (within the meaning of the expression "reserved forest" in
any law for the time being in force in that State) or any portion thereof, shall cease
to be reserved;

(i) that any forest land or any portion thereof may be used for any non-forest purpose;

(i) that any forest land or any portion thereof may be assigned by way of lease or
otherwise to any private person or to any authority, corporation, agency or any
other organisation not owned, managed or controlled by Government;

(iv) that any forest land or any portion thereof may be cleared of trees which have grown
naturally in that land or portion, for the purpose of using it for reafforestation.

Explanation- For the purpose of this section, "non-forest purpose" means the breaking up
or clearing of any forest land or portion thereof for-

(a) the cultivation of tea, coffee, spices, rubber, palms, oil-bearing plants, horticultural
crops or medicinal plants;

(b) any purpose other than reafforestation; but does not include any work relating or
ancillary to conservation, development and management of forests and wildlife,
namely, the establishment of check-posts, fire lines, wireless communications
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and construction of fencing, bridges and culverts, dams, waterholes, trench marks,
boundary marks, pipelines or other like purposes.”

The Act also has penalties for any department or authority or head of the department or
person in charge of the authority, at the time when the process of diversion of forestland
is not complied with (or the land is diverted without due permission of the Central Gov-
ernment). The penalty includes an imprisonment extending up to 15 days.

+ No diversion of forest land till the process of recognition of forest rights is com-
plete

MoEFCC Circular dated 3.8.2009: A circular from the MoEF dated 3rd August 2009 (F
No. 11-9/ 1998-FC (pt)) directed all state and union territory governments to complete the
procedure of recognition of forest rights under the Scheduled Tribes and other Traditional
Forest Dwellers (Recognition of Forest Rights) Act 2006 (FRA, 2006) prior to allowing for
diversion of forest land for non forest use under the FCA. The circular requires the state
governments to provide evidence of initiating and completing the process of settlements
of while sending the proposals for the diversion of forestland. The circular also refers
to the requirement of the consent of the Gram Sabhas (village assemblies) prior to any
permission of diversion.

The Ministry of Environment & Forests (MoEF) through a circular in 2013 did away with
requirement of the consent of Gram Sabha for linear projects (Projects that need a
linear diversion of forestland (e.g.) construction of roads, canals, laying of pipelines/opti-
cal fibres and transmission lines, etc.). Since 2015, the work on linear projects including
tree felling can be initiated after the first level approval for forest diversion from the
MoEFCC, subject to compliance of all conditions related to compensation including
identification of land, payments towards diversion, etc [F. No. 11-30fl 2014-EC Utt. Dated
28th August 2015].

6. Water (Control and Prevention of Pollution) Act, 1974

The main purpose of this Act is to prevent and control water pollution. The Act also aims
to maintain the quality of water and water bodies. The Act provides for setting up of stan-
dards for discharge of effluents and sewage in the water bodies. The Act is to be enacted
by the pollution control boards to ensure that no water body (river, lake, well, creek, etc.)
is contaminated by industrial effluents or sewage.

+ Prohibition of the discharge of poisonous, noxious or polluting matter beyond
permissible standards

Section 24: “PROHIBITION ON USE OF STREAM OR WELL FOR DISPOSAL OF POLLUTING
MATTER, ETC.

(1) Subject to the provisions of this section—

(@) no person shall knowingly cause or permit any poisonous, noxious or polluting
matter determined in accordance with such standards as may be laid down by the
State Board to enter (whether directly or indirectly) into any stream or well or sewer
or on land; or
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(b) no person shall knowingly cause or permit to enter into any stream any other
matter which may tend, either directly or in combination with similar matters, to
impede the proper flow of the water of the stream in a manner leading or likely
to lead to a substantial aggravation of pollution due to other causes or of its
consequences.

(2) A person shall not be guilty of an offence under sub-section (1), by reason only of
having done any of the following acts, namely;--

(@) constructing, improving a maintaining in or across or on the bank or bed of any
stream any building, bridge, weir, dam, sluice, dock, pier, drain or sewer or other
permanent works which he has a right to construct, improve or maintain;

(b) depositing any materials on the bank or in the bed of any stream for the purpose
of reclaiming land or for supporting, repairing or protecting the bank or bed of such
stream provided such materials are not capable of polluting such stream;

(c) putting into an stream any sand or gravel or other natural deposit which has flowed
from or been deposited by the current of such stream;

(d) causing or permitting, with the consent of the State Board, the deposit accumulated
in a well, pond or reservoir to enter into any stream.

(3) The State Government may, after consultation with, or on the recommendation of, the
State Board, exempt, by notification in the Official Gazette, any person from the oper-
ation of sub-section (1) subject to such conditions, if any, as may be specified in the
notification and any conditions so specified may by a like notification and be altered,
varied or amended.”

¢ Requirement for a prior consent to establish an industry or operation

Section 25 (1): “Subject to the provisions of this section, no person shall, without the
previous consent of the State Board,--

(a) establish or take any steps to establish any industry, operation or process, or any
treatment and disposal system or an extension or addition thereto, which is likely to
discharge sewage or trade effluent into a stream or well or sewer or on land (such
discharge being hereafter in this section referred to as discharge of sewage); or

(b) bring into use any new or altered outlets for the discharge of sewage; or

(c) begin to make any new discharge of sewage;

Provided that a person in the process of taking any steps to establish any industry, op-
eration or process immediately before the commencement of the Water (Prevention and
Control of Pollution) Amendment Act, 1988, for which no consent was necessary prior to
such commencement or, if he has made an application for such consent, within the said
period of three months, till the disposal of such application.”

Section 25 (4): “The State Board may-

(@ grant its consent referred to in sub-section (1), subject to such conditions as it may
impose, being--

(i) in cases referred to in clauses (a) and (b) of sub-section (1) of section 25, conditions
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as to the point of discharge of sewage or as to the use of that outlet or any other
outlet for discharge of sewage;

(i) in the case of a new discharge, conditions as to the nature and composition, tem-
perature, volume or rate of discharge of the effluent from the land or premises
from which the discharge or new discharge is to be made; and

(iii) that the consent will be valid only for such period as may be specified in the order,
and any such conditions imposed shall be binding on any person establishing or
taking any steps to establish any industry, operation or process, or treatment and
disposal system or extension or addition thereto, or using the new or altered outlet,
or discharging the effluent from the land or premises aforesaid; or

(b) refuse such consent for reasons to be recorded in writing.”

Section 27 (1): “A State Board shall not grant its consent under sub-section (4) of section
25 for the establishment of any industry, operation or process, or treatment and disposal
system or extension or addition thereto, or to the bringing into use of a new or altered outlet
unless the industry, operation or process, or treatment and disposal system or extension
or addition thereto, or the outlet is so established as to comply with an conditions imposed
by the Board to enable it to exercise its right to take samples of the effluent.”

o Powers of the state pollution control boards (SPCB) to control and regulate
water pollution

Section 20 (1): “For the purpose of enabling a State Board to perform the function
conferred on it by or under this Act, the State Board or any officer empowered by it in that
behalf, may make surveys of any area and gauge and keep records of the flow or volume
and other characteristics of an stream or well in such area, and may take steps for the
measurement and recording of the rainfall in such area or any part thereof and for the
installation and maintenance for those purposes of gauges or other apparatus and works
connected therewith, and carry out stream surveys and may take such other steps as
may be necessary in order to obtain any information required for the purposes aforesaid.”

Section 20 (2): “A State Board may give directions requiring any person who in its opinion
is abstracting water from any such stream or well in the area in quantities which are
substantial in relation to the flow or volume of that stream or well or is discharging sewage
or trade effluent into any such stream or well, to give such information as to the abstraction
or the discharge at such times and in such form as may be specified in the directions.”

Section 20 (3): “Without prejudice to the provisions of sub-section (2), a State Board
may, with a view to preventing or controlling pollution of water, give directions requiring
any person in charge of any establishment where any industry, operation or process, or
treatment and disposal system is carried on, to furnish to it information regarding the
construction, installation or operation of such establishment or of any disposal system or
of any extension or addition thereto in such establishment and such other particulars as
may be prescribed.”

Section 21 (1): “A State Board or any officer empowered by it in this behalf shall have
power to take for the purpose of analysis samples of water from any stream or well or
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samples of any sewage of trade effluent which is passing from any plant or vessel or from
or over any place into any such stream or well."

o Powers of the state pollution control boards (SPCB) to take action

Section 23 (1): “Subject to the provisions of this section, any person empowered by a
State Board in this behalf shall have a right at any time to enter, with such assistance as
he considers necessary, any place-

(a) for the purpose of performing any of the functions of the Board entrusted to him;

(b) for the purpose of determining whether and if so in what manner, any such
functions are to be performed or whether any provisions of this Act or the rules
made thereunder of an notice, order, direction or authorisation served, made, given,
or granted under this Act is being or has been complied with;

(c) for the purpose of examining any plant, record, register, document or any other
material object or for conducting a search of any place in which he has reason to
believe that an offence under this Act or the rules made thereunder has been or is
being or is about to be committed and for seizing any such plant, record, register,
document or other material object, if he has reason to believe that it may furnish
evidence of the commission of an offence punishable under this Act or the rules
made thereunder:

Provided that the right to enter under this sub-section for the inspection of a well shall
be exercised only at reasonable hours in a case where such well is situated in any premises
used for residential purposes and the water thereof is used exclusively for domestic
purposes.

(2) The provisions of the Code of Criminal Procedure, 1973, or, in relation to the State
of Jammu and Kashmir, the provisions of any corresponding law in force in that State,
shall, so far as may be, apply to an search or seizure under this section as they apply
to any search or seizure made under the authority of a warrant issued under section
94 of the said Code, or, as the case may be, under the corresponding provisions of the
said law.

Explanation- For the purposes of this section, "place" includes vessel.”
Section 32: “EMERGENCY MEASURES IN CASE OF POLLUTION OF STREAM OR WELL

(1) Where it appears to the State Board that any poisonous, noxious or polluting matter
is present in any stream or well or on land by reason of the discharge of such matter
in such stream or well or on such land or has entered into that stream or well due to
any accident or other unforeseen act or event, and if the Board is of opinion that it is
necessary or expedient to take immediate action, it may for reasons to be recorded in
writing, carry out such operations as it may consider necessary for all or any of the
following purposes, that is to say—

(@) removing that matter from the stream or well or on land and disposing it of in
such manner as the Board considers appropriate;

(b) remedying or mitigating any pollution caused by its presence in the stream or well;
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(c) issuing orders immediately restraining or prohibiting the persons concerned from
discharging any poisonous, noxious or polluting matter 18[into the steam or well
or on land] or from making insanitary use of the stream or well.

(2) The power conferred by sub-section (I) does not include the power to construct any
works other than works of a temporary character which are removed on or before
the completion of the operations.”

Section 25 (5): “Where, without the consent of the State Board, any industry operation
or process, or any treatment and disposal system or any extension or addition thereto,
is established, or any steps for such establishment have been taken or a new or altered
outlet is brought into use for the discharge of sewage or a new discharge of sewage is
made, the State Board may serve on the person who has established or taken steps to
establish any industry, operation or process, or any treatment and disposal system or any
extension or addition thereto, or using the outlet, or making the discharge, as the case
may be, a notice imposing any such conditions as it might have imposed on an application
for its consent in respect of such establishment, such outlet or discharge.”

Section 27 (2): “A State Board may from time to time review-—

(a) any condition imposed under section 25 or section 26 and may serve on the person
to whom a consent under section 25 or section 26 is granted a notice making any
reasonable variation of or revoking any such condition.

(b) the refusal of any consent referred to in sub-section (1) of section 25 or section 26
or the grant of such consent without any condition, and may make such orders as
it deemed fit."

Section 30: “POWER OF STATE BOARD TO CARRY OUT CERTAIN WORKS

(1) Where under this Act, any conditions have been imposed on any person while granting
consent under section 25 or section 26 and such conditions require such person to
execute any work in connection therewith and such work has not been executed within
such time as may be specified in this behalf, the State Board may serve on the person
concerned a notice requiring him within such time (not being less than thirty days) as
may be specified in the notice to execute the work specified therein]

(2) If the person concerned fails to execute the work as required in the notice referred to
in sub-section (1), then, after the expiration of the time specified in the said notice, the
State Board may itself execute or cause to be executed such work.

(3) All expenses incurred by the State Board for the execution of the aforesaid work,
together with interest, at such rate as the State Government may, by order, fix, from
the date when a demand for the expenses is made until it is paid, may be recovered
by that Board from the person concerned, as arrears of land revenue, or of public
demand.”

Section 31 (1): “if at any place where any industry, operation or process, or any treatment
and disposal systmen or any extension or addition is being carried on, due to accident
or other unforeseen act or event, any poisonous, noxious or polluting matters is being
discharged, or is likely to be discharged into a stream or well or sewer or on land and, as
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a result of such discharge, the water in any stream or well is being polluted, or is likely to
be polluted, then the person incharge of such place shall forthwith intimate the occurrence
of such accident, act or event to the State Board and such other authorities or agencies
as may be prescribed.”

Section 33: “POWER OF BOARD TO MAKE APPLICATION TO COURTS FOR RESTRAINING
APPREHENDED POLLUTION OF WATER IN STREAMS OF WELLS.

(1) Where it is apprehended by a Board that the water in any stream or well is likely to
be polluted by reason of the disposal or likely disposal of any matter in such stream
or well or in any sewer, or on any land, or otherwise, the Board may make an application
to a court, not inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of the
first class, for restraining the person who is likely to cause such pollution from so causing.

(3) Where under sub-section (2) the court makes an order restraining any person from
polluting the water in any stream or well, it may in that order-

(i) direct the person who is likely to cause or has caused the pollution of the water in
the stream or well, to desist from taking such action as is likely to cause pollution
or, as the case may be, to remove such stream or well, such matter, and

(ii) authorise the Board, if the direction under clause (i) (being a direction for the re-
moval of any matter from such stream or well) is not complied with by the person
to whom such direction is issued, to undertake the removal and disposal of the
matter in such manner as may be specified by the court.

(4) All expenses incurred by the Board in removing any matter in pursuance of the
authorisation under clause (i) of sub-section (3) or in the disposal of any such matter
may be defrayed out of any money obtained by the Board from such disposal and any
balance outstanding shall be recoverable from the person concerned as arrears of land
revenue or of public demand.”

& Powers of the state pollution control boards to issue notices, penalties and fines

Section 33 A: “Notwithstanding anything contained in any other law, but subject to the
provisions of this Act, and to any directions that the Central Government may give in this
behalf, a Board may, in the exercise of its powers and performance of its functions under this
Act, issue any directions in writing to any person, officer or authority, and such person, officer,
authority, and such person, officer or authority shall be bound to comply with such directions.

Explanation- For the avoidance of doubts it is hereby declared that the power to issue
directions under this section includes the power to direct-

(a) the closure, prohibition or regulation of any industry, operation or process; or
(b) the stoppage or regulation of supply of electricity, water or any other service.”

Section 42: “PENALTY FOR CETAIN ACTS

(1) Whoever -

(a) destroys, pulls down, removes, injures or defaces any pillar, post or stake fixed in
the ground or any notice or other matter put up, inscribed or placed, by or under
the authority of the Board, or
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(b) obstructs any person acting under the orders or directions of the Board from ex-
ercising his powers and performing his functions under this Act, or

(c) damages any works or property belonging to the Board, or

(d) fails to furnish to any officer or other employees of the Board any information
required by him for the purpose of this Act, or

(e) fails to intimate the occurrence of an accident or other unforeseen act or even
under section 31 to the Board and other authorities or agencies as required by
that section, or

(f) in giving any information which he is required to give under this Act, knowingly or
wilfully makes a statement which is false in any material particular, or

(g) for the purpose of obtaining any consent under section 25 or section 26, knowingly
or willfully makes a statement which is false in any material particular shall be
punishable with imprisonment for a term which may extend to three months or
with fine which may extend to ten thousand rupees or with both.

(2) Where for the grant of a consent in pursuance of the provisions of section 25 or
section 26 the use of a meter or gauge or other measure or monitoring device is
required and such device is used for the purposes of those provision, any person who
knowingly or willfully alters or interferes with that device so as to prevent it from
monitoring or measuring correctly shall be punishable with imprisonment for a term
which may extend to three months or with fine which may extend to ten thousand
rupees or with both.”

Section 44: “PENALTY FOR CONTRAVENTION OF SECTION 25 OR SECTION 26

Whoever contravenes the provision of section 25 or section 26 shall be punishable with
imprisonment for a term which shall not be less than 4ftwo years] but which may extend
to six years and with fine.”"

Section 45: “ENHANCED PENALTY AFTER PREVIOUS CONVICTION

If any person who has been convicted of any offence under section 24 or 25 or section 26
is again found guilty of an offence involving a contravention of the same provision, he shall,
on the second and on every subsequent conviction, be punishable with imprisonment for
a term which shall not be less than one and half years but which may extend to seven
years and with fine:

Provided that for the purpose of this section no cognizance shall be taken of any
conviction made more than two years before the commission of the offence which is being
punished.”

Section 45 A: “Whoever contravenes any of the provisions of this Act or fails to comply
with any order or direction given under this Act, for which no penalty has been elsewhere
provided in this Act, shall be punishable with imprisonment which may extend to three
months or with fine which may extend to ten thousand rupees or with both and in the
case of a continuing contravention or failure, with an additional fine which may extend to
five thousand rupees for every day during which such contravention or failure continues
after conviction for the first such contravention or failure.”
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Section 19 (3): “The State Government may, by notification in the Official Gazette-

(a) alter any water pollution prevention and control area whether by way of extension
or reduction; or

(b) define a new water pollution, prevention and control area in which may be merged
one or more water pollution, prevention and control areas, or any part or parts
thereof.”

Critically Polluted Areas

The Central Pollution Control Board (CPCB), based on a Comprehensive
Environmental Pollution Index (CEPI) and through a nationwide environmental
assessment of Industrial Clusters, regularly identifies areas as being critically
polluted and publishes its CEPI index. At the time this handbook was being
prepared there were 43 such industrial clusters that had CEPI greater than 70,
on a scale of 0 to 100. Each of the identified areas would need to prepare an
action plan to improve the environmental quality.

7. Air (Control and Prevention of Pollution) Act, 1981

The objective of the Air Act, 1981 is to prevent, control and reduce air pollution including
noise pollution. The Act has the provision for declaration of Air Pollution Control Areas,
in which industrial plants cannot be set up without due permissions. It also provides for
putting in place air pollution emission standards for the industries.

¢ Requirement of compliance with consent from the State Pollution Control Board

Section 21 (1): “Subject to the provisions of this section, no person shall, without the
previous consent of the State Board, establish or operate any industrial plant in an air
pollution control area:

Provided that a person operating any industrial plant in any air pollution control area,
immediately before the commencement of section 9 of the Air (Prevention and Control
of Pollution) Amendment Act, 1987, for which no consent was necessary prior to such
commencement, may continue to do so for a period of three months from such com-
mencement or, if he has made an application for such consent within the said period of
three months, till the disposal of such application.”

Section 22: “Persons carrying on industry, etc., and to allow emission of air pollutants in
excess of the standard laid down by State Board.

No person operating any industrial plant, in any air pollution control area shall discharge
or cause or permit to be discharged the emission of any air pollutant in excess of the
standards laid down by the State Board under clause (g) of sub-section (1) of section 17."

Section 21 (5): “Every person to whom consent has been granted by the State Board under
sub-section (4), shall comply with the following conditions, namely -
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(i) the control equipment of such specifications as the State Board may approve in
this behalf shall be installed and operated in the premises where the industry is
carried on or proposed to be carried on;

(i) the existing control equipment, if any, shall be altered or replaced in accordance
with the directions of the State Board;

(iii) the control equipment referred to in clause (i) or clause (ii) shall be kept at all times
in good running condition;

(iv) chimney, wherever necessary, of such specifications as the State Board may approve
in this behalf shall be erected or re-erected in such premises; .and

(v) such other conditions as the State Board, may specify in this behalf,

(vi) the conditions referred to in clauses (i), (i) and (iv) shall be complied with within
such period as the State Board may specify in this behalf-

Provided that in the case of a person operating any industrial plant in an air pollution
control area immediately before the date of declaration of such area as an air pollution
control area, the period so specified shall not be less than six months:

Provided further that-

(a) after the installation of any control equipment in accordance with the specifications
under clause (i), or

(b) after the alteration or replacement of any control equipment in accordance with the
directions of the State Board under clause (ii), or

(c) after the erection or re-erection of any chimney under clause (iv), no control equip-
ment or chimney shall be altered or replaced or, as the case may be, erected or
re-created except with the previous approval of the State Board.”

o Powers of the state pollution control boards (SPCB) to control and regulate
air pollution

Section 21 (6): “If due to any technological improvement or otherwise the State Board is
of opinion that all or any of the conditions referred to in sub-section (5) require or requires
variation (including the change of any control equipment, either in whole or in part), the
State Board shall, after giving the person to whom consent has been granted an oppor-
tunity of being heard, vary all or any of such conditions and thereupon such person shall
be bound to comply with the conditions as so varied.”

Section 25: “For the purposes of carrying out the functions entrusted to it, the State
Board or any officer empowered by it in Ns behalf may call for any information (including
information regarding the types of air pollutants emitted into the atmosphere and the level
of the emission of such air pollutants) from the occupier or any other person carrying oil
any industry or operating any control equipment or industrial plant and for the purpose of
verifying the correctness of such information, the State Board or such officer shall have the
right to inspect the premises where such industry, control equipment or industrial plant is
being carried on or operated.”
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Section 26: “Power to take samples of air or emission and procedure to be followed in
connection therewith.

(1) A State Board or any officer empowered by it in this behalf shall have power to take,
for the purpose of analysis, samples of air or emission from any chimney, flue or duct
or any other outlet in such manner as may be prescribed.

(2) The result of any analysis of a sample of emission taken under subsection (1) shall not
be admissible in evidence in any legal proceeding unless the provisions of sub-sections
(3) and (4) are complied with.

(3) Subject to the provisions of sub-section (4), when a sample of emission is taken for
analysis under sub-section (1), the person taking the sample shall-

(a) serve on the occupier or his agent, a notice, then and there, in such form as may
be prescribed, of his intention to have it so analysed;

(b) in the presence of the occupier or his agent, collect a sample of emission for
analysis;

(c) cause the sample to be placed in a container or containers which shall be marked
and sealed and shall also be signed both by the person taking the sample and the
occupier or his agent;

(d) send, without delay, the container to the laboratory established or recognised by the
State Board under section 17 or, if a request in that behalf is made by the occupier
or his agent when the notice is served on him under clause (a), to the laboratory
established or specified under sub-section (1) of section 28.

(4) When a sample of emission is taken for analysis under sub-section (1) and the person
taking the sample serves on the occupier or his agent, a notice under clause (a) of
sub-section (3), then,-

(@) in a case where the occupier or his agent willfully absents himself, the person
taking the sample shall collect the sample of emission for analysis to be placed
in a container or containers which shall be marked and sealed and shall also be
signed by the person taking the sample, and

(b) in a case where the occupier or his agent is present at the time of taking the
sample but refuses to sign the marked and scaled container or containers of
the sample of emission as required under clause (c) of subsection (3), the
marked and sealed container or containers shall be signed by the person taking
the sample,

and the container or containers shall be sent without delay by the person 'Caking
the sample for analysis to the laboratory established or specified under sub-section
(7) of section 28 and such person shall inform the Government analyst appointed
under sub-section (1) of section 29, in writing, about the wilfull absence of the
occupier or his agent, or, as the case may be, his refusal to sing the container or
containers.”

¢ Powers of the State Pollution Control Board to take action
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Section 24 (1): “Subject to the provisions of this section, any person empowered by a
State Board in this behalf shall have a right to enter, at all reasonable rimes with such
assistance as he considers necessary, any place-

(a) for the purpose of performing any of the functions of the State Board entrusted to
him:

(b) for the purpose of determining whether and if so in what manner, any such func-
tions are to be performed or whether any provisions of this Act or the rules made
thereunder or any notice, order, direction or authorization served, made, given or
granted under this Act is being or had been complied with;

(c) for the purpose of examining and testing any control equipment, industrial plant,
record, register, document or any other material object or for conducting a
search of any place in which he has reason to believe that an offence under
this Act or the rules made has been or is being or is about to be committed and
for seizing any such control equipment, industrial plant, record, register, docu-
ment or other material object of he has reasons to believe that it may furnish
evidence of the commission of an offence punishable under this Act or the rules
made there under.”

Section 23 (1): “Where in any area the emission of any air pollutant into the atmosphere
in excess of the standards laid down by the State Board occurs or is apprehended to occur
due to accident or other unforeseen act or event, the person in charge of the premises
from where which emission occurs or is apprehended to occur shall forthwith intimate the
fact of such occurrence or the apprehension of such occurrence to the State Board and to
such authorities or agencies as may be prescribed.”

Section 23 (2): “On receipt of information with respect to the fact or the apprehension
of any occurrence of the nature referred to in sub-section (1), whether through intimation
under that sub-section or otherwise, the State Board and the authorities or agencies shall,
as early as practicable, cause such remedial measure to be taken as are necessary to
mitigate the emission of such air pollutants.”

o Powers of the state pollution control boards (SPCB) to issue notices/directions/
penalty

Section 21 (4): “Within a period of four months after the receipt of the application for
consent referred to in sub-section (1), the State Board shall, by order in writing, and for
reasons to be recorded in the order, grant the consent applied for subject to such conditions
and for such period as may be specified in the order, or refuse consent:

Provided that it shall be open to the State Board to cancel such consent before the expiry
of the period for which it is granted or refuse further consent after such expiry if the con-
ditions subject to which such consent has been granted are not fulfilled:

Provided further that before cancelling a consent or refusing a further consent under the
first provision, a reasonable opportunity of being heard shall be given to the person
concerned.”
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Section 22 A: “Power of Board to make application to court for restraining person from
causing air pollution.

(1) Where it is apprehended by a Board that emission of any air pollutant, in excess of the
standards laid down by the State Board under clause (g) of sub-section (1) of section
17, is likely to occur by reason of any person operating an industrial plant or otherwise
in any air pollution control area, the Board may make an application to a court, not
inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of the first class
for restraining such person from emitting such air pollutant.

(2) On receipt of the application under sub-section (1), the court may make such order as
it deems fit.

(3) Where under sub-section (2), the court makes an order restraining any person from
discharging or causing or permitting to be discharged the emission of any air pollutant,
it may, in that order,-

(a) direct such person to desist from taking such action as is likely to cause emission;

(b) authorise the Board, if the direction under clause (a) is no , t complied with by the
person to whom such direction is issued, to implement the direction in such manner
as may be specified by the court.

(4) All expenses incurred by the Board in implementing the sections of the court under
clause (b) of sub-section (3) shall be recoverable from the person concerned as an-
ears of land revenue or of public demand.”

Section 37 (1) and (2): “Failure to comply with the provisions of section 21 or section 22
or with the directions issued under section 31A.

(1) whoever fails to comply with the provisions of section 21 or section 22 or directions
issued under section 3 1 A, shall, in respect of each such failure, be punishable with
imprisonment for a terms which shall not be less than one year and six months but
which may extend to six years and with fine, and in case the failure continues, with an
additional fine which may extend to five thousand rupees for every day during which
such failure continues after the conviction for the first such failure.

(2) If the failure referred to in sub-section (1) continues beyond a period of one year
after the date of conviction, the offender shall be punishable with imprisonment for a
term which shall not be less than two years but which may extend to seven years
and with fine.”

Section 38: “Penalties for certain acts.

Whoever-

(a) destroys, pulls down, removes, injures or defaces any pillar, post or stake fixed in
the ground or any notice or other matter put up, incsribed or placed, by or under
the authority of the Board, or

(b) obstructs any person acting under the orders or directions of the Board from ex-
ercising his powers and performing his functions under this Act, or
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(c) damages any works or property belonging to the Board, or

(d) fails to furnish to the Board or any officer or other employee of the Board any in-
formation required by the Board or such officer or other employee for the purpose
of this Act, or

(e) fails to intimate the occurrence of the emission of air pollutants into the atmosphere
in excess of the standards laid down by the State Board or the apprehension of
such occurrence, to the State Board and other prescribed authorities or agencies
as required under sub-section (1) of section 23, or

(f) in giving any information which he is required to give under this Act, makes a
statement which is false in any material particular, or

(g) for the purpose of obtaining any consent under section 21, makes a statement
which is false in any material particular shall be punishable with imprisonment for
a term which may extend to three months or with fine which may extend to ten
thousand rupees or with both.”

Section 39: “Penalty for contravention of provisions of the Act.

Whoever contravenes any of the provisions of this Act or any order or direction issued
thereunder, for which no penalty has been elsewhere provided in this Act, shall be punishable
with imprisonment for a term which may extend to three months or with fine which may
extend to ten thousand rupees or with both, and in the case of continuing contravention,
with an additional fine which may extend to five thousand, rupees for every day during
which such contravention continues after conviction for the first such contravention.”

Section 31 A: “Power to give directions

Notwithstanding anything contained in any other law, subject to the provisions of this Act,
and to a*ny directions that the Central Government may give in this behalf, a Board may,
in the exercise of its powers and performance of its functions under this Act, issue any
directions in writing to any person, officer or authority, and such person, officer or authority
shall be bound to comply with such directions.

Explanation- For the avoidance of doubts, it is hereby declared that tile power to issue
directions under this section, includes the power to direct-

(@) the closure, prohibition or regulation of any industry, operation or

(b) the stoppage or regulation of supply of electricity, water or any other service.”

8. Hazardous Material (Management, Handling and Transboundary
Movement) Rules 2008*

Hazardous Waste Management Rules were notified to set procedures for safe handling,
generation treatment, processing treatment, packaging, storage, transportation, use, col-
lection, reprocessing, conversion, sale and disposal of such materials that posses potential

*The Draft Hazardous Material (Management, Handling and Transboundary Movement) Rules 2015 have been issued but
were not finalized till the time of writing this handbook.
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threat to public health and environment. The rules set the duties of various authorities
(MoEF, CPCB, SPCBs, Port Authority, etc.) with wider responsibilities falling with the SPCBs.

+ Storage, transportation and disposal

Clause 4 (2): “The hazardous wastes generated in the establishment of an occupier shall
be sent or sold to a recycler or re-processor or re-user registered or authorized under
these rules or shall be disposed of in an authorized disposal facility.”

Clause 4 (3): “The hazardous wastes transported from an occupier's establishment to a
recycler for recycling or reuse or reprocessing or to an authorized facility for disposal shall
be transported in accordance with the provisions of these rules.”

Clause 5 (1): “Every person who is engaged in generation, processing, treatment, package,
storage, transportation, use, collection, destruction, conversion, offering for sale, transfer
or the like of the hazardous waste shall require to obtain an authorization from the State
Pollution Control Board.”

Clause 5 (9): “The State Pollution Control Board shall maintain a register containing
particulars of the conditions imposed under these rules for management of hazardous
waste, and it shall be open for inspection during office hours to any person interested or
affected or a person authorized by him on his behalf.”

Clause 7: “Storage of Hazardous Waste.

(1) The occupiers, recyclers, re-processors, re-users, and operators of facilities may store
the hazardous wastes for a period not exceeding ninety days and shall maintain a
record of sale, transfer, storage, recycling and reprocessing of such wastes and Crake
these records available for inspection:

Provided that the State Pollution Control Board may extend the said period in following
cases, namely:-

(i) small generators up to ten tones per annum;

(i) recyclers, re-processors and facility operators up to six months of their annual
capacity;

(iii) generators who do not have access to any Treatment, Storage, Disposal Facility in
the concerned State; or

(iv) the waste which needs to be specifically stored for development of a process for
its recycling, reuse.”

¢ Establishment and Management of a TSDF Site

Clause 18 (2): “The operator of common facility or occupier of a captive facility, shall
design and set up the Treatment, Storage and Disposal Facility as per technical guidelines
issued by the Central Pollution Control Board in this regard from time to time and shall
obtain approval from the State Pollution Control Board for design and layout in this regard
from time to time.”

Clause 18 (4): “The operator of the Treatment, Storage and Disposal Facility shall be
responsible for safe and environmentally sound operation of the Treatment, the Storage
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and Disposal Facility and its closure and post closure phase, as per guidelines issued
by the Central Pollution Control Board from time to time. Clause 19 (1) requires that the
operator or occupier of the TSDF facility ensures that the hazardous waste is packaged
and labeled and based on its composition for safe handling, storage and transport as per
the guidelines of the CPCB.”

¢ Power of State Pollution Control Board to monitor and take action

Schedule VII of the Hazardous Material (Management, Handling and Transboundary
Movement) Rules 2008 makes the SPCB is responsible for monitoring of compliance of
various provisions and conditions of authorizations under the rules and taking action against
violations of the rules.

Clause é: “Power to suspend or cancel an authorization.

(1) The State Pollution Control Board, may, if in its opinion the holder of the authorization
has failed to comply with any of the conditions of the authorization or with any
provisions of the Act or these rules and after giving him a reasonable opportunity
of being heard and after recording reasons thereof in writing cancel or suspend the
authorization issued under rule-4 for such period as it considers necessary in the
public interest.

(2) Upon suspension or cancellation of the authorization the State Pollution Control Board
may give directions to the person whose authorization has been suspended or cancelled
for the safe storage of the hazardous wastes, and such person shall comply with such
directions.”

9. Municipal Solid Wastes (Management and Handling) Rules, 2000

Municipal Solid Wastes (Management and Handling) Rules, 2000 set the procedure for
collection, segregation, storage, transportation, processing and disposal of solid waste. The
rules apply to all municipal authorities.

+ Requirement of authorization before handling waste

Clause 4 (1): “Every municipal authority shall, within the territorial area of the munici-
pality, be responsible for the implementation of the provisions of these rules, and for any
infrastructure development for collection, storage, segregation, transportation, processing
and disposal of municipal solid wastes.

Clause 4 (2): The municipal authority or an operator of a facility shall make an application
in Form-I, for grant of authorization for setting up waste processing and disposal facility
including landfills from the State Board or the Committee in order to comply with the
implementation programme laid down in Schedule I."

& Responsibility of District Collector for enforcement of rules

Section 5: “Responsibility of the State Government and the Union territory Administratio.—

(1) The Secretary-incharge of the Department of Urban Development of the concerned
State or the Union territory, as the case may be, shall have the overall responsibility
for the enforcement of the provisions of these rules in the metropolitan cities.
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(2) The District Magistrate or the Deputy Commissioner of the concerned district shall have
the overall responsibility for the enforcement of the provisions of these rules within
the territorial limits of their jurisdiction.”

& Procedure for the management of solid wastes
Section 7: “Management of municipal solid wastes—*

(1) Any municipal solid waste generated in a city or a town, shall be managed and handled
in accordance with the compliance criteria and the procedure laid down in Schedule-II.

(2) The waste processing and disposal facilities to be set up by the municipal authority on
their own or through an operator of a facility shall meet the specifications and standards
as specified in Schedules lll and IV.”

10. Panchayat Acts

This section explores and explains some clauses of state level panchayat acts, which could
be exercised in remedying environment and social impacts caused due to legal non-com-
pliance. For exact clauses of these Acts in the local languages, it would be important to
read the specific Panchayat laws.

10.1 Panchayat Act, Gujarat, 1993

« Clause 104 (1) of the Panchayat Act of Gujarat, 1993, makes it mandatory for erecting
or re-erecting any building within the limits of a village, to obtain permission from the
gram panchayat.

« Clause 104 (3) of the Panchayat Act of Gujarat, 1993, states that commencement of
work for erection or re-erection of a building cannot be carried out after the expiry of
one year of obtaining permission from the gram panchayat to carry out such task.

« Clause 104 (4) of the Panchayat Act of Gujarat, 1993, provides for levying a fine by the
panchayat, on a person who carries out erection or re-erection of any building without
the permission of the panchayat.

« Clause 104 (b) grants powers to the panchayats to order stoppage of work of any such
construction or demolition of any such structures (if constructed).

« Clause 105 (1) of the Panchayat Act of Gujarat, 1993 grants powers to the gram panchayat
to levy a fine on any person who, without its permission, uses public spaces (streets,
open sites, etc.), or common grazing land in an unauthorized manner. Clause 105 (2)
of the Act authorizes the panchayat to remove (after serving a notice of a prescribed
period) any such construction or encroachment of an open site (not private property).

However, if the land belongs to the state, permission from the collector needs to be ob-
tained before carrying out removal/demolition

« Clause 105 (5) of the Panchayat Act of Gujarat, 1993 grants powers to the gram pan-
chayat to levy fine on any person who removes earth or sand from or encroaches on
an open site.

*With Schedule I, Il and IV
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» Clause 105 (7) of the Panchayat Act of Gujarat, 1993 states that if the panchayat is
unable to remove the unauthorized activity, it will inform the Taluka Development
Officer, who will then take action on behalf of the panchayat.

10.2. Karnataka Panchayat Act, 1993

« Clause 64 (1) makes it mandatory for erecting or re-erecting any building within the
limits of a village, to obtain permission from the gram panchayat.

« Clause 68, states that no place in the jurisdiction of a gram panchayat can be used
as a hotel, restaurant, eating house, coffee house, sweetmeat shop, bakery, boarding
or lodging house, dharamshala, ice or aerated water manufacturing plant without a
license for the same from the gram panchayat.

« Clause 64 (3) grants powers to the panchayats to order (through a notice) stoppage
of work of any construction commenced without the permission of panchayat or in
non-compliance to any condition imposed by the panchayat, or alteration or demolition
of any such structures (if constructed).

« Clause 64 (4) states that if a notice by the panchayat is not complied with in the spec-
ified period, the panchayat may take necessary action to ensure completion of the Act.

« Clause 66, restricts the (a) construction or establishment of any factory, workshop or
workplace with the use of any kind of power (steam, water or electrical) without the
permission of the panchayat; (b) installation of any machinery or manufacturing plant
(except those exempted) driven by any power in any premises without the permission
of the panchayat.

« Clause 72 (1) states that the gram panchayat has the power to levy a fine on any
encroachment, obstruction or deposition (of any box, bale, package or merchandise)
in any public street or open site (not private property). Clause 72 (2) authorizes the
gram panchayat to remove any such obstruction or encroachment.

« Clause 72 (3) of the Karnataka Panchayat Raj Act, 1993, states that the gram panchayat
has powers to levy fine on unauthorized removal of sand, earth (other than sand used
for domestic purpose by residents of the panchayat area).

+ Clause 107 of the Karnataka Panchayat Raj Act, 1993, grants powers to the gram
panchayat to discontinue (by written notice) operation of any quarry which it opines to
be dangerous to persons residing in or having legal access to the neighbourhood, or
creates or is likely to create a nuisance.

If the activity is vested in the Government, consent from Director of Mines and Geology
is required
10.3. Odisha Panchayati Raj Act, 1964

«  Section 44 (e) states removal of unauthorized obstruction, projection and encroachment
in or public streets and public places as one of the functions of the gram panchayat.

« Clause 44 (1) of the Odisha Panchayati Raj Act, 1964 makes the gram panchayat respon-
sible for establishment, management and maintenance of common grazing grounds
and lands for common benefits.
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11. Panchayat (Extension in Schedule Areas) (PESA) Act, 1996

The Act extends the provisions of Part IX of the Constitution relating to the panchayats
to the Scheduled Areas (referred in clause (1) of Article 244 of the Constitution).
The Act requires amendments to the State Panchayat Acts to align them with the PESA
Act, 1996.

o Applicability of PESA

Clause 4: “Notwithstanding anything contained under part IX of the Constitution, the Leg-
islature of a State shall not make any law under that Part which is inconsistent with any
of the following features, namely:

(@) A State legislation on the Panchayats that may be made shall be in consonance
with the customary law, social and religious practices and traditional management
practices of community resources;”

(b) every Gram Sabha shall be competent to safeguard and preserve the traditions
and customs of the people, their cultural identity, community resources and the
customary mode of dispute resolution;”

¢ Definition of a Gram Sabha

Clause 4 (c): “every village shall have a Gram Sabha consisting of persons whose names
are included in the electoral rolls for the Panchayat at the village level:”

& Consultation with Gram Sabha before undertaking activity in a PESA area

Clause 4 (j): “planning and management of minor water bodies in the Scheduled Areas
shall be entrusted to Panchayats at the appropriate level;"

Clause 4 (i): “the Grama Sabha or the Panchayat at the appropriate level shall be consulted
before making the acquisition of land in the Scheduled Areas for development projects and
before rehabilitating persons affected by such projects in the Scheduled Areas; the actual
planning and implementation of the projects in the Scheduled Areas shall be coordinated
at the State level;”

Clause 4 (k): “the recommendations of the Grama Sabha or the Panchayats at the appro-
priate level shall be made mandatory prior to grant of prospecting licence or mining lease
for minor minerals in the Scheduled Areas;”

Clause 4 (l): “the prior recommendations of the Gram Sabha or the Panchayats at the
appropriate level shall be made mandatory for grant of concession for the exploitation of
minor minerals by auction;”

Clause 4 (m) (iii): “While endowing Panchayats in the Scheduled Areas with such powers
and authority as may be necessary to enable them to function as institutions of self-gov-
ernment, a State Legislature shall ensure that the Panchayats at the appropriate level and
the Grama Sabha are endowed specifically with-

(iii) the power to prevent alienation of land in the Scheduled areas and to take appropriate
action to restore any unlawfully alienated land of a Scheduled Tribe;"
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12. Fisheries Acts

This section explores some clauses of state level Marine Fisheries acts, which could be
exercised in remedying environment and social impacts caused due to legal non-compliance.

12.1 The Karnataka Marine Fisheries (Regulation) Act, 1986

The Karnataka Marine Fisheries (Regulation) Act (MFRA), 1986 is a legislation that regulates
the use of fishing vessels in the fishing zones of the state. The purpose of the Act is to
avoid conflict between traditional fisher folk and mechanized boat owners.

o Power of the State Government to pass orders on fishing in certain areas

Section 3: (1) The Government may, having regard to the matters referred to it in sub-sec-
tion (2), by notification, regulate, restrict or prohibit,-

(a) the finsing in any specified area by such class or classes of fishing vessels as may
be prescribed; or

(b) the number of fishing vessels which may be used for fishing in any specified areas;
or

(c) the catching in any specified area of such species of fish and for such period as
may be specified in the notification; or

(d) the use of such fishing gear in any specified area as may be prescribed.

(2) In making an order under sub-section (1), the Government shall have regard to the
following matters, namely:

(a) the need to protect the interest of different sections of persons engaged in fishing
particularly those engaged in fishing using traditional fishing craft such as country
craft or canoe;

(b) the number of fishing vessels which may be used for fishing in any specified area;
(c) the need to maintain law and order in the sea; and

(d) any other matter that may be prescribed.”
& Requirement for vessels to comply with the orders

Section 4: “No person including the owner or master of a fishing vessel shall use or cause
or allow to be used, such fishing vessel for fishing in any manner which contravenes the
order made under section 3:

Provided that nothing in such notification shall be construed as preventing the passage
of any fishing vessel from or to the shore through any specified area to or from any
area other than specified area, for the purpose of fishing in such other area or for any
other purpose:

Provided further that the passing of such fishing vessel through any specified area shall not
in any manner cause any damage to any fishing nets or tackles belonging to any person
who engages in fishing in the specified area by using any fishing vessel.”

+ Requirement of license for vessels to be used for fishing
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Section 5: “Licensing of fishing vessels: (1) The owner of a registered fishing vessel may
make an application to the authorized officer for the grant of a license for using any fishing
vessel for fishing in any specified area.

Section 6: “No person shall after the commencement of this Act carry on fishing in any
specified area using a fisning vessel which is not licensed under section 5:

Provided that nothing in this section shall apply to any fishing vessel, which was being
used for fishing before the commencement of this Act for such period as the Government
may by notification specify.”

¢ Power of the authorised officer to cancel/amend the license

Section 7: “(1) If the authorised officer is satisfied either on a reference made to him in
this behalf or otherwise, that-

(@) a licence granted under section 5 has been obtained by misrepresentation as to
an essential fact, or

(b) the holder of a licence has, without reasonable cause, failed to comply with any
of the condition subject to which the licence has been granted or has contravened
any of the provisions of this Act or any order of rule made thereunder, then with-
out prejudice to any other penalty to which the holder of the licence may be liable
under this Act, the Licensing Officer may, after giving the holder of the licence a
reasonable opportunity of showing cause, cancel or suspend the licence or forfeit
the whole or any part of the security if any, furnished for the due performance of
the conditions subject to which the licence has been granted.

(2) Subject to any rules that may be made in this behalf, the Licensing Officer may vary
or amend a licence granted under section 5.”

o Power of the authorised officers to verify violation and take action

Section 11: “(1) The authorised officer may, if he has reasons to believe that any fishing
vessel is being or has been used in contravention of any of the provisions of this Act, or
of any order or rule made thereunder or any of the conditions of the licence, enter and
search such vessel and impound such vessel and seize any fish found in it,

(2) The authorized officer shall keep the fishing vessel impounded under sub-section (1),
in such place and in such manner as may be prescribed,

(iii) dispose of the fish so seized and deposit the proceeds there of in such manner as
may be prescribed, and

(iv) make a report of the contravention to the Court if the offence is punishable under
clause (b), (c), (d) or (e) of sub-section (1) of section 21 and in other cases, to the
Police Officer in charge of a police station.”

¢ Offences and Penalties

Section 13: “Penalty- (1) The arbitrator shall, after the enquiry under section 12 decide
whether any person who has used, or caused or allowed to be used, any fishing vessel in
contravention of any of the provisions of this Act, or of any order or rule made thereunder

77



or any of the conditions of the licence and any such person on being found guilty by the
arbitrator, shall be liable to such penalty not exceeding, -

(a) five thousand rupees, if the value of the fish involved is one thousand rupees or less;

(b) five times the value of the fish, if the value of the fish involved is more than one
thousand rupees; or

(c) five thousand rupees, in any other case, being a case not involving fish, -as may
be determined by the arbitrator.

(2) In addition to any penalty that may be imposed under sub-section (1), the arbitrator
may direct that,-

(a) the registration certificate of the fishing vessel which has been used, or cause or
allowed to be used, in the manner referred to in sub-section (1) or the licence, any
condition of which has been contravened, shall be,-

(i) cancelled or revoked, as the case may be; or
(i) suspended for such period as the arbitrator deems fit; or

(b) the fishing vessel or fish that may have been impounded or seized, as the case
may be, under section 11 shall be forfeited to the Government:

Provided that no fishing vessel shall be forfeited under clause (b), if the arbitrator after
hearing the owner of such vessel or any person claiming any right thereto, is satisfied that
the owner or such person had exercised due care for the prevention of the commission
of such offence.”

In 1994, the State Government passed a circular reserving 10 kms from HTL of the sea
for traditional fishermen.

12.2. The Gujarat Fisheries Act, 2003

Gujarat Fisheries Act, 2003 regulates fishing in marine and inland waters (except private
waters). It provides for the State Government to issue notification regulating fishing in
specified areas.

¢ Powers to the State Government to make rules for the protection of fish in
inland waters

Clause 6 (1) (a): “The State Government may, by notification in the Official Gazette, make
rules for any water other than private waters for all or any of the following matters, namely:-

(@) Prohibiting or regulating:-
(i) the erection or use of fishing gear,
(i) the construction of weirs, dam and bunds,

(iii) the release of any industrial waste sewage or effluent to the inland waters
which may harmful to species of fish or the food of fish.”

¢ Power of the State Government to issue a notification for specified areas
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Section 7: “(1) The State Government may, having regard to the matters referred to in
sub-section (2), by notification in the Official Gazette, regulate, restrict or prohibit in any
specified area,-

(a) the fishing by such class or classes of fishing vessels and for such period as may
be specified in the notification;

(b) the catching of such species of fish and for such period as may be specified in the
notifiction,

(c) the use of such fishing gears as may be specified in the notification,

(d) the mariculture,

(e) the collection of biological specimen, and

(f) the number of fishing vessels which may be used for fishing.

(2) Inissuing a notification under sub-section (1), the State Government shall have regard
to the following matters, namely:-

(@) The need to protect the interest of the different sections of persons engaged in
fishing particularly of those engaged in fishing with traditional fishing craft such as
catamaran, country craft or canoes.”

¢ Requirement for vessels to comply with the notification

Section 8: “No owner or master of a fishing vessel shall use or cause or allow to be
used, a fishing vessel for fishing in contravention of the notification issued under section 7:

Provided that nothing in such notification shall be construed as preventing the passage of
any fishing vessel from or to the shore through any specified area to or from any area other
than specified area, for the purpose of fishing in such other area or for any other purpose:

Provided further that the passing of such fishing vessel through any specified area shall not
in any manner cause any damage to any fishing nets or tackles belonging to any person
who engages in fishing in the specified area by using any traditional fishing craft such as
catamaran, country crafts or canoe.”

+ Requirement of license for vessels to be used for fishing

Section 9: “No fishing vessel which is not licensed under section 10 shall, after the date of
commencement of this Act (hereinafter referred to as "the said date"), be used for fishing
in any specified area:

Provided that nothing in this section shall apply to any fishing vessel existing on the said
date for a period of six months from the said date or such longer period as the State
Government may, by notification in the Official Gazette, specify.”

+ Power of the Licensing officer to cancel/amend the license

Section 11: “(1) If the Licensing Officer is satisfied either on a reference made to him in
this behalf or otherwise, that-

(@) a licence granted under section 10 has been obtained by misrepresentation as to
an essential fact, or
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(b) the holder of a licence has, without reasonable cause, failed to comply with any of
the condition subject to which the licence has been granted or has contravened any
of the provisions of this Act or the rules made or any notification issued thereunder,
then without prejudice to any other penalty to which the holder of the licence may
be liable under this Act, the Licensing Officer may, after giving the holder of the
licence a reasonable opportunity of being heard, suspend or cancel the licence.

(2) Subject to any rules that may be made in this behalf, the Licensing Officer may vary
or amend a licence granted under section 10.”

o Power of the Enforcement Officers to verify violation and take action

Section 15: “If the Enforcement Officer has reasons to believe that any fishing vessel is
being or has been used in contravention of any of the provisions of this Act, or of any
rule or order made or any notification issued thereunder or of any condition of the license
issued under section 10, then he may -

(i) enter and search such vessel and impound such vessel and seize any fish found in it,

(i) keep the impounded fishing vessel in such place and in such manner as may be
prescribed,

(iii) dispose of the fish so seized and deposit the proceeds there of in such manner as
may be prescribed, and

(iv)make a report of the contravention to the Court if the offence is punishable under
clause (b), (c), (d) or (e) of sub-section (1) of section 21 and in other cases, to the
Police Officer in charge of a police station.”

¢ Offences and Penalties

Section 21: “(1)(a) Whoever contravenes the provisions of section 3, 4 or 5 shall, on con-
viction, be punished with imprisonment for a term which may extend to six months or
with fine not exceeding ten thousand rupees or with both.

(b) Whoever use any fishing vessel for fishing in contravention of section 8 shall, on
conviction, be punished with fine not exceeding fifty thousand rupees.

(c) Whoever use any fishing vessel which is not licensed for fishing in any specified
area in contravention of section 9 shall, on conviction, be punished with fine not
exceeding fifty thousand rupees.

(e) Any person who commits a breach of any of the provisions of the rules or the
order made under this Act shall be punishable with fine which may extend to ten
thousand rupees and when breach is continuing one, with a daily fine not exceeding
one hundred rupees during the period of continuance of such breach.”

13. Guidelines/Criteria for evaluation of proposals/requests for
groundwater abstraction (with effect from 16/11/2015)

The guidelines were issued with the purpose to manage the groundwater resources while
ensuring the water sustainability. The guidelines are based on the latest assessment of

state wise groundwater resources done in March 2011. The guidelines are for the areas
where the groundwater development is regulated. Central Ground Water Authority (CGWA),
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from time to time, notifies areas where the groundwater extraction is regulated. Currently
there are 162 such areas. The updated list as applicable to these guidelines can be found
at www.cgwa-noc.gov.in.

Section 1: “Scope & Objective...The District Administrative Heads (Deputy Commissioner/
District Magistrate/District Collector) in case of Administrative Block or Taluka, or the Head
of the Municipality (in case of Municipal Area) of the notified areas in the country have been
appointed as ‘Authorized Officers’ by Central Ground Water Authority under Section 4 of
the Environmental Protection Act (EPA) (1986).

Regulation of Ground Water development in Notified areas is through district administrative
heads assisted by Advisory Committees under the provisions of Section 4 of the EPA, 1986.
All issues pertaining to granting of NOC's for ground water withdrawal, checking violations,
sealing of ground water abstraction structures, launching of prosecution against offenders,
attending to complaints, etc., are to be addressed by the Authorized Officers.”

¢ Notified Areas

Section 2: “Permission to abstract ground water through any energized means will not
be accorded for any purpose other than drinking water. The permission would be granted
by the Authorised Officer in consultation with the advisory committee constituted for this
purpose. The list of notified areas, is given in Annexure Il and also available on the web-
site (www.cgwb.gov.in).”

Section 2.1: “NOC can be accorded for construction of ground water abstraction structures/
replacement of existing defunct well for drinking and domestic purposes only. Government
Water supplying agencies can be accorded NOC as per their requirement. NOC for infra-
structure projects will be considered after issue of completion certificate from competent
Authority as per Govt. norms for drinking and domestic purposes. NOC for ground water
withdrawal will be considered only if Water Supplying Department is not providing adequate
water in the area/premises. Proof for this is to be produced from the concerned authority
by the applicant.”

¢ Non-notified Areas

Section 3: “NOC for ground water withdrawal will be considered for Industries/
Infrastructure/Mining projects as per the criteria given below™.”

Section 3.1.1. (b) “Water intensive industries- Industries using ground water as raw
material/water intensive industries” shall not be granted NOC for ground water withdrawal
in Over-Exploited Areas’. A list of different industries categorised as water intensive is given
in Annexure V. In Safe, Semi-Critical & Critical areas NOC for ground water withdrawal is
mandatory for these industries as per Section 3,1. However, ground water withdrawal will
be limited.”

*For the criteria see the guidelines

*A list of industries categorised as water intensive is provided in Annexure V of the Guidelines (packaged drinking water,
mineral water plant, tannery, distillery, brewery, soft drink, paper & pulp, fertilizer, textile dyeing, textile printing, textile
spinning, sugar, dairy product, water park & amusement center)

'The Assessment done on Ground Water Resource Estimation conducted in 2011 categorises areas as safe, semi-critical,
critical and over-exploited.
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Section 3.1.2 (b) “The quantum of ground water for usage other than drinking/ domes-
tic shall not exceed 25% of total ground water abstraction in case of Housing projects/
Residential Townships.”

Section 3.1.3. (d) “Wherever the mines/de-watering project is situated in the coastal area
special care should be taken to prevent sea water ingress. This should be supported by a
technical evaluation report.”

Section 5: “Industries/Infrastructure/Mining projects coming up in agricultural land or
any other land after change in land use shall have to submit all documents endorsing the
change of land use from competent authority. Withdrawal of ground water from existing
abstraction structures, if any, after change in land use in the area can be done only after
approval from the Central Ground Water Authority. Cases would be processed as per
changed land use.”

¢ Issuance and Renewal of NoC

Section 6 (e): “No application for NOC shall be entertained without referral letters from the
statutory authority (Central and State Govt. Departments and Agencies like State Pollution
Control Board, Industries Department, Industrial Development Authority).”

Section 6 (f): “The referral letter shall contain verification on the quantum of water for
the industry/project with detailed break up of ground water consumption, recycle &
reuse of the waste water, so that the wastage of the precious resource can be avoided.
In case this is not given by the referral authority, applicant should obtain a letter from the
Industries Dept/Project Sanctioning Authority/ local municipal authority in urban areas on
the same lines.”

Section 6 (j): “Relaxation in the quantity of ground water withdrawal in over-exploited
areas, and/or quantity of recharge being affected by the firm can be permitted by CGWA
if it feels it absolutely necessary in national interest.”

Section 6(m): “NoC issued is non-transferable.”

Section 7 Issuance and renewal of NoC

(@ NOC will be accorded in non notified areas for a period of two years initially and will be
renewed for a period of three years, subject to compliance of conditions mentioned in
the NOC. Thereafter, NOC's shall be renewed every five years subject to the compliance
of the conditions mentioned in the renewed NOC.

(b) Renewal of NOC's issued earlier to industries/projects in non-notified areas and where
the area has subsequently become notified, will be done by CGWA for every two (2)
years. The Authorized officer will forward the application to the concerned Regional
Director of CGWB with his recommendations for processing and forwarding to CGWA.

(c) In case of change in category of the area, renewals would be granted with conditions
as laid down for such new category areas. In case it is difficult to comply with the
conditions the applicant should satisfy the authority for granting exemption/alternative
measure. The condition of recharge may be relaxed for OE blocks at par with Critical
blocks and for Critical blocks at par with semi-critical blocks.
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(e) Categorization of certain industries as ‘Water intensive industry’ have been made with
effect from 15.11.2012. Since then ground water withdrawal by such industries is not
permitted in OE areas. Renewal of NOC for those water intensive industries to which
NOC was issued for ground water withdrawal prior to 15.11.2012 and are now falling
in Over-exploited and Notified areas will be done by CGWA initially for two years and
subsequently for every three years. For Notified areas, the authorized officer shall
forward his recommendations to the Regional Director who in turn would send the
same alongwith his recommendations to CGWA. The renewal would be limited to 50%
of the recharge quantity or the earlier permitted quantity whichever is less.”

Section 8: “All existing Industries/projects which are drawing ground water and have
not obtained NOC for ground water withdrawal from Central Ground Water Authority,
either due to its coming into existence prior to formation of CGWA or due to exemption
from obtaining NOC as per earlier guidelines, shall apply to CGWA for NOC for ground
water withdrawal with immediate effect. This would be applicable to States/UT's in
which regulation of ground water withdrawal is being done by CGWA. The application has
to be submitted online. The grant of NOC would be considered as per prevailing guide-
lines. It would be mandatory for these industries/projects to submit water quality report
of effluents, if any, vetted by competent authority. The industry/project should have valid
EC or ‘consent to operate’ under water act or referral letter issued by the State/ Central
regulatory authority.”

¢ Cancellation of NoC

Section 6 (b): “Non-compliance of conditions mentioned in the NOC may be taken as
sufficient reason for cancellation of NOC accorded /non-renewal of NOC."

¢ Power of the CGWA to waive off the conditions of NoC

Section 7 (d): “In case it is found that some of the conditions stipulated during the is-
suance NOC have not been implemented in certain localities it may be relaxed by CGWA
based on the recommendations of the concerned Regional Director for specific areas as
per site specific condition.”

14. Public Liability Insurance Act, 1991

To provide immediate relief to the persons affected by accident due to handling of any
hazardous substances, the Act makes the owner of such a facility responsible for the same.

o Responsibility of providing relief in case of any harm to life or property due
to an accident while handling hazardous wastes on the owner.

In such cases a claimant does not have to prove that the damage occurred due to any
fault of any person.

« Section 3 (1): “Where death or injury to any person (other than a workman) or
damage to any property has resulted from an accident, the owner shall-be liable
to give such relief as is specified in Schedule for such death, injury or damage.™

2Schedule to the Act specifies the amount of compensation in cases of injury, death or damage to property.
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« Section 3 (2): “In any claim for relief under sub-section (I) (hereinafter referred
to in this Act as claim for relief), the claimant shall not be required to plead and
establish that the death, injury or damage in respect of which the claim has been
made was due to any wrongful act, neglect or default of any person.”

o Need for procuring an insurance before initiating any hazardous substances’
handling facility

Section 4 (1): “Every owner shall take out, before he starts handling any hazardous sub-
stance, one or more insurance policies providing for contracts of insurance thereby he is
insured against liability to give relief under sub-section (1) of section 3;"

¢ Claims in event of an accident, damage or injury

Section 5: “Whenever it comes to the notice of the Collector that an accident has occurred
at any place within his jurisdiction, he shall verify the occurrence of such accident and
cause publicity to be given in such manner as he deems fit for inviting applications under
sub-section (1) of section 6"

Section 6: “(1) An application for claim {or relief} may be made-

(@) by the person who has sustained the injury;
(b) by the owner of the property to which the damage has been caused;

(c) where death has resulted from the accident, by all or any of the legal representatives
of the deceased; or

(d) by any agent duly authorised by such person or owner of such property or all or
any of the legal representatives of the deceased, as the case may be:

Provided that where all the legal representatives of the deceased have not joined in any
such application for relief, the application shall be made on behalf of or for the benefit of
all the legal representatives of the deceased and the legal representatives who have not
so joined shall be impleaded as respondents to the application.

(2) Every application under sub-section (I) shall be made to the Collector and shall be in
such form, contain such particulars and shall be accompanied by such documents as
may be prescribed.

(3) No application for relief shall be entertained unless it is made within five years of the
occurrence of the accident.”

Section 7: “(1) On receipt of an application under sub-section (I) of section 6, the Collec-
tor shall after giving notice of the application to the owner and after giving the parties an
opportunity of being heard, hold an inquiry into the claim or, each of the claims, and may
make an award determining the amount of relief which appears to him to be just and
specifying the person or persons to whom such amount of relief shall be paid.

(2) The Collector shall arrange to deliver copies of the award to the parties concerned
expeditiously and in any case within a period of fifteen days from the date of the award.

(3) When an award is made under this section,-

84

(a) the insurer, who is required to pay any amount in terms of such award and to the
extend specified in sub-section (2B) of section 4, shall, within a period of thirty days
of the date of announcement of the award, deposit that amount in such manner
as the Collector may direct;

(b) the Collector shall arrange to pay from the Relief Fund, in terms of such award and
in accordance with the scheme made under section 7A, to the person or persons
referred to in sub-section (I) such amount in such manner as may be specified in
that scheme;

(c) the owner shall, within such period, deposit such amount in such manner as the
Collector may direct.]

(4) In holding any inquiry under sub-section (1), the Collector may, subject to any rules
made in this behalf, follow such summary procedure as he thinks fit.

(5) The Collector shall have all the power of the Civil Court for the purpose of taking
evidence on oath and that of enforcing the attendance of witnesses and of compelling
the discovery and production of documents and material objects and for such other
purposes as may be prescribed; and the Collector shall be deemed to be a Civil Court
for all the purposes of section 195 and Chapter XXVI of the Code of Criminal Procedure
1973 (2 of 1974).

(6) Where the insurer or the owner against whom the award is made under sub-section (1)
fails to deposit the amount of such award within the period specified under sub-section
(3), such amount shall be recoverable from the owner, or as the case may be, the
insurer as arrears of land revenue or of public demand.

(7) A claim for relief in respect of death of, or injury to, any person or damage to any
property shall be disposed of as expeditiously as possible and every endeavour shall
be made to dispose of such claim within three months of the receipt of the application
for relief under sub-section (I) of section 6.

(8) Where an owner is likely to remove or dispose of his property with a view to evading
payment by him of the amount of award, the Collector may, in accordance with the
provisions contained in rules | to 4 of Order XXXIX of the First Schedule to the Code
of Civil Procedure, 1908, (5 of 1908), grant a temporary injuction to restrain such act.]’

o Powers of the Central Government or an authorized officer to regulate and
restrict a hazardous substance handing facility in case of non compliance

Section 11: “(1) If a person, authorised by the Central Government in this behalf, has reason
to believe that handling of any hazardous substance is taking place in any place premises
or vehicle, in contravention of subsection (I) of section 4, he may enter into and search
such place, premises or vehicle for such handling of hazardous substance.

(2) Where, as a result Of any search under sub-section (I) any handling of hazardous
substance has been found in relation to which contravention of sub-section (I) of section
4 has taken place, he may sieze such hazardous substance and other things which, in
his opinion, will be useful for, or relevant to, any proceeding under this Act:
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Provided that where it is not practicable to seize any such substance or thing he may serve
on the owner an order that the owner shall not remove, part with, or otherwise deal with,
the hazardous substance and such other things except with the previous permission of
that person.

(3) He may, if he has reason to believe that it is expedient so to do to prevent an accident
dispose of the hazardous substance seized under sub-section (2) immediately in such
manner as he may deem fit.

(4) All expenses incurred by him in the disposal of hazardous substances under sub-sec-
tion (3) shall be recoverable from the owner as arrears of land revenue or of public
demand.”

Section 12: “Notwithstanding anything contained in any other law but subject to the provi-

sions of this Act, the Central Government may, in exercise of its powers and performance

of its functions under this Act, issue such directions in writing as it may deem fit for the
purposes of this Act to any owner or any person, officer, authority or agency and such
owner, person, officer, authority or agency shall be bound to comply with such directions.

Explanation- For the removal of doubts, it is hereby declared that the power to issue

directions under this section includes the power to direct:

(a) prohibition or regulation of the handling of any hazardous substance; or
(b) stoppage or regulation of the supply of electricity, water or any other service”

15. The Scheduled Tribes and other Traditional Forest Dwellers
(Recognition of Forest Rights) Act 2006 (FRA, 2006)

The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights)
Act, 2006 aims at recognising rights to manage, use and conserve forest land for tribal
and other forest dwelling communities. Once the rights are clarified the law also grants
powers to protect and conserve areas.

Section 5 grants the holders of any forest rights, gram sabha and village level institutions
in areas where there are holders of any forest rights the power to:

«+ protect the wild life, forest and biodiversity

« ensure that the adjoining catchment area, water sources and other ecological sen-
sitive areas are protected

« ensure that the habitat of forest dwellers is preserved from any destructive practices
affecting their cultural and natural heritage

16. Commons Judgment: Supreme Court of India- Civil Appeal No.
1132/2011 @ SLP(C) No. 3109/2011 {arising out of Special Leave
Petition (Civil) CC No. 19869 of 2010; Jaspal Singh & Others V/s
State of Punjab & Others}

Point 22 of the Supreme Court judgment directs all the state governments to take steps
to remove any encroachments on village common land.
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Point No. 22: “We give directions to all State Governments in the country that they should
prepare schemes of eviction of illegal/unauthorized occupants of Gram Sabha/Gram
Panchayat/Poramboke/Shamlat land and these must be restored to the Gram Sabha/Gram
Panchayat for the common use of villagers of the village. For this purpose chief secretaries
of all State Governments/Union Territories in India are directed to do the needful, taking the
help of other senior officers of the Governments...Regularization should only be permitted in
exceptional cases e.g. where lease has been granted under some Government notification
to landless labourers or members of Scheduled Castes/Scheduled Tribes, or where there
is already a school, dispensary or other public utility on the land.”

Following the Supreme Court Judgment (1132/2011) dated January 28, 2011, the office
of the Development Commissioner, Gujarat, passed a circular on March 4, 2011 “Removal
of encroachment on land vested including Gauchar”. The circular states that according
to Section 105 of Gujarat Panchayat Act, 1993, “the village panchayat has the powers
to remove unauthorised encroachments, encroachments without permission and on
Gauchar land or any crop grown unauthorisedly on any other land”. The circular adds that
the under the above-mentioned clause powers have been delegated to the panchayat
to remove any unauthorised obstruction or encroachment on any open site which is
not a private property. The circular was sent to the District development Officers and
District Collectors asking them to remove all encroachments and give notice at the village
panchayat level. The circular stated that the panchayats may not be able to do so due
to “vested local level interest.” Village and taluka panchayat are to make sure that no
encroachment takes place in future

A.T. Ramaswamy Committee submitted two reports on February 1, 2007 and July 26, 2006
before the State Assembly of Karnataka that suggested (among other things) effective
implementation of the existing laws against land grabbers, protection of public properties and
initiating legal action against government and public servants for creating false documents
or destruction of records.
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Notes




Community level environment justice practitioners or grassroots
environment paralegals use the legal empowerment approach
to assist affected communities to seek legal remedies through
an administrative route. This handbook is a guide to help them in
the use of the legal clauses and institutional routes in this work.
The handbook presents some scenarios that include problem
types, the likely complaints the practitioner could come across
and the legal clauses and institutions through which a remedy
could be pursued for those complaints. The scenarios presented
in the handbook are illustrative and draw from the several cases
currently being piloted for remedies by the enviro-legal
coordinators associated with the Centre for Policy Research-
Namati Environmental Justice Program.
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