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Commons, or Common Property Resources (CPR) are used interchangeably to
understand areas that are under use or ownership of groups of people. These areas
can have a variety of uses including community pastures, community forests, fish drying
and processing, lands used for agricultural foliage, burial grounds, watershed drainages,
village ponds, rivers, rivulets as well as their banks and beds.

Legally CPRs have been referred to as private property for a group, in contrast to an
individual. Till the time common areas were in possession of communities and in use,
the rights to these were clearly defined. However, over a period of time these use or
ownership rights could have eroded, acquired or extinguished due to government
policy. As a result, today commons or CPRs are being viewed in general parlance as a
“category on which ambiguous rights exist”!, that would need to be clarified or defined.

In this information tool, we are largely dealing with land based commons.

1 Chopra, Kanchan.2001. Wastelands and Common property land resources Seminar. http://www.india-seminar.com/2001/499/499%20kanchan%?20chopra.html|
accessed on February 3, 2018.
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2 http://rotiodisha.nic.in/files/TRAINING%20MATERIAL/PPT/REVENUE/OPLE%20ACT%20.pdf; Mearns, R.,& Sinha, S. (1999). Social Exclusion and Land Administration in
Orissa, India. World Bank Policy Research WorkingPaper2124.Retrievedfrom http://documents.worldbank.org/curated/en/834121468750253420/pdf/multi-page.pdf
2 http:/rotiodisha.nic.in/files/TRAINING%20MATERIAL/PPT/REVENUE/OPLE%20ACT%20.pdf; Aaq 21q, 9e° gl 19 (eced), saidain 9QAQ g AN 2gAR6RaAq aa GRsl, agal |

qIne el afd Qad qIa° caaq 9 9% | http//documents.worldbank. org/curated/en/834121468750253420/pdf/mu|t| page.pdf
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TYPE OF COMMONS

Rakhit Khata
e Gramkanth
e Parambhok
* Abadi
e Khashmahal
e Nazul
e Gramya Jungle

 Lands transferred to
Gram Panchayats by the
Revenue Department.

» Lands Reserved for
villages by the Revenue
Department

Sarbasadharana Khata

* Danda (Road)

* Gochar land (Grazing
land)

* Melania Padia and
Hata-Pada (other
communal lands)

* Smasana (burial
ground, graveyard etc)

DESCRIPTION/ USES

* These lands are reserved by
the Revenue Department for a
variety of uses.

» Among these lands, the
ones which are owned by

the government are non-
objectionable village, which
means that they can be given
to the landless for homestead
purposes.

* These are used for
communal purposes.

* They fall under the
objectionable category of
village land, and they cannot
be encroached upon for either
settlement or for cultivation.

STATE

* Revenue
Department

* Principal Chief
Conservator of
Forests (PCCF)

* Revenue
Department

RESPONSIBLE INSTITUTIONS

DISTRICTOR BLOCK AND
MUNICIPALITY VILLAGE
« District Collector » Tahasildar

(bC)

* Chief Conservator
of Forests (CCF)

* Gram Panchayat

 Divisional Forest
Officer (DFO)

DC  Tahasildar
» Gram Panchayats
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Abada Ajogya Anabadi
Khata

* Bandha, Kataand
Aadi (Tanks and water
bodies)

Nala, Mahara and
Nayanjori (canals of
varied sizes)

Abad Jogya Anabadi
Khata

* Patita (grassy land);
* Abandoned holdings;
» Surrendered holdings;

e Charand Diaralands;
Chotjungles

- The above listis only indicative of the institutions, which are responsible, and can be approached for the administration of these lands.

» These are classified as * Revenue
uncultivated wastelands Department
which have been set aside * Irrigation
for communal or public Department
purposes.

* They fall under the
objectionable category

of village land, and they
cannot be encroached upon
for either settlement or for

cultivation

* These are classified * Revenue
as cultivable wastelands Department
and have either been left PCCF

uncultivated or subsequently
been acquired or purchased
by the government.

* Among these types of land,
the ones, which are owned
by the government, are non-
objectionable village, which
means that they can be given
to the landless for homestead
purposes.

* Tahasildar
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THE SCHEDULED TRIBES AND OTHER TRADITIONAL FOREST DWELLERS
(RECOGNITION OF FOREST RIGHTS) ACT, 2006

COMMON NAME THE FOREST RIGHTS ACT (FRA)

Purpose of the Act An enactment to correct the historical injustice suffered by traditional forest dwellers and protecting the
ecological balance in forests by recognising and vesting certain rights for the traditional forest dwellers.

Definition of a Community « Common Forest Land, which is situated within traditional boundaries of villages or in the seasonal use
Forest Resource (CFR) of landscape of a pastoral community.
« It includes reserve forests, protected forests and protected areas to which there existed
traditional access.

Available Rights * Protection
* Regeneration
» Conservation
» Management

of CFRs which have been traditionally protected or conserved by them.

Procedure for vesting of rights | « Determination of the nature and extent of the rights
« Verification of the CFRs
* Passing of a common resolution after the verification is complete
* Final approval by the Gram Sabha
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THE COASTAL
REGULATION ZONE (CR2)
NOTIFICATION, 2011

THE RIGHT TO FAIR
COMPENSATION AND
TRANSPARENCY IN LAND
ACQUISITION, REHABILITATION
AND RESETTLEMENT
(RFCTLARR) ACT, 2013

THE PANCHAYATS EXTENSION
TO SCHEDULED AREAS (PESA)
ACT, 1996

OTHER RELEVANT LAWS

The CRZ Notification requires States to prepare Coastal Zonal Management Maps in which the
common properties of fishing communities must be clearly demarcated.

The RFCTLARR requires a Social Impact Assessment (SIA) to be carried out in the area where land
is to be acquisitioned.

While carrying out the SIA, details of the extent of common properties likely to be affected must be
included.

As per the Act, a Rehabilitation and Resettlement Scheme is also required to be prepared.

While preparing the scheme, details of any CPRs being used must be specified.

The PESA Act, empowers the Gram Sabhas to safeguard the community resources of the people.

The planning and management of minor water bodies and village markets lie with the Panchayats.
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CONSERVATION OF
COMMONS

Orissa
Government
Land Settlement
(OGLS) Act,
1962 and Rules
of 1983

Orissa
Communal
Forests and
Private Lands
(Prohibition of
Alienation) Act,
1948

Orissa Gram
Panchayat Act,
1964

Collector, or any
person above
the rank of a
Collector

Collector

Gram Panchayat

This Act allows the State government to reserve Government land for communal
purposes.

* |talso provides a procedure for the de-reservation of Government land. In such cases
the following procedure must be followed:

» Anotice for de-reservation must be sent to the village.

» Objections to the notice of de-reservation have to be filed to the Tahasildar within
30 days.

» Objections have to be heard by the Tahasildar and he must pass on his
recommendations to the concerned authority.

» Areasoned order for de-reservation must be made thereafter.

The law also provides for the preparation of schemes for the management of Gochar
land in cases wherein no such schemes have been made under the Orissa Gram
Panchayat Act, 1964.

» Communal Land: Gochar, rakhit or sarbasadharan lands, or wastelands, which have
been either expressly or impliedly, set aside for communal purposes.

» Forest Land: Any wasteland containing shrubs and trees, or any plot of land which has
been declared as a forest via a notification by the state government.

» No person can alienate a piece of land if it falls under the parameters of the above two
definitions without the prior approval of the Collector.

+ In case of any contraventions, there can be a fine of up to Rs. 1,000 and the
transaction itself will be void.

The Grama Panchayat has the duty to:

* Remove unauthorised obstructions, projections and encroachments on or upon public
streets and other public places

REMOVAL OF
ENCROACHMENTS

(Encroachment here
refers to the unauthorised
occupation of land by
large private players and
commercial enterprises.
The term however has
been misused at times
and rightful users of the
land have been removed
from their lands by being
labelled as encroachers,
which goes against the
spirit of what was laid
down in the Jagpal Singh
decision.)

Orissa
Prevention

of Land
Encroachment
Act, 1972

The Tahasildar,
Chief Officer

in charge

of Revenue
administration of
a Tahasil

Occupants of unauthorised land have to pay:

 The rent for the unauthoised period of occupation.

« If the rent was not determined, it will be determined by the Tahasildar on rent payable
for similar lands in the area.

» The payment shall not confer occupancy rights.

Penalties:

« In addition to the amount assessed above, a penalty of Rs. 100 per acre will have to paid.

« After the assessment and payment of penalties, the person shall be liable to be
evicted from the land.

In cases where the encroachment is being done by a landless person, the Tahasildar,

shall settle that plot of land with him. Such settlements are not however permitted in the

following categories of land:

» Gochar, Rakshit, Sarbasadharan land;

» Land set aside for community purposes;

» House sites, back yards or temple sites;

» Land belonging to Government undertakings or departmental lands or companies
where 51% of share is held by the Government.

Orissa Irrigation

» The Collector;

« In case the State Government feels that an injury to public health or public

Act, 1959 » Any Irrigation conveniences may arise from the obstruction of a river, spring, stream, irrigation o
officer appointed | drainage work, the formation of such an obstruction can be prohibited by the State
by the State Government. The same can also be removed by them.

Government » Convictions for causing obstructions:
under this Act. i. A person who makes an obstruction or refuses to remove it can be liable for the
offence of mischief under the Indian Penal Code of 1860 and be convicted with a
fine of Rs. 500 or imprisonment of up to 6 months or both.
ii. The cost of removal of such obstructions will have to be borne by the person who
causes the obstructions.

Odisha Land A Special Court | = Forthe purposes of this Act, land is defined as that which is owned, controlled and

Grabbing and Benches managed by the Government, the Bhoodan Yagna Samiti, a public religious or

(Prohibition) have been setup | charitable institution or endowment.

Act, 2015 under this Act. » A person who commits land grabbing shall be punished with:

i. Imprisonment: From 1 year to 7 years.
ii. Fine: Extending up to Rs. 20, 000/-

» An officer can make an arrest without a warrant and there is no option for getting bail
for offences under this ordinance.
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WHAT IS THE SIGNIFICANCE OF THE SUPREME COURT’S JUDGEMENT
OF JAGPAL SINGH & ORS V. STATE OF PUNJAB & ORS?

In this case, certain houses had been constructed by private individuals on a village pond

which had been approved by the local panchayat. When the District Commissioner found that
the village pond was being used to provide water for the cattle, he directed that the private
individuals be evicted from the land. These individuals filed a Special Leave Application before
the Supreme Court after a Writ Petition was dismissed by the High Court of Punjab and Haryana.

The two judge bench of Justice Markandey Katju and Justice Gyan Sudha Mishra recognised
that common village lands were being encroached upon by private individuals and there was
thus a need to remove all the existing encroachments and ensure that such encroachments were
not regularised.

QUOTES FROM THE JUDGEMENT

“The protection of the common rights of the villagers were so zealously protected that some legislation expressly
mentioned that even the vesting of property with the State did not mean that the common rights of villagers were lost
by such vesting.”

“In many states Government orders have been issued by the State Government permitting
allotment of Gram Sabha land to private persons and commercial enterprises on payment of
some money. In our opinion all such Government orders are illegal, and should be ignored.”

“In this connection we wish to say that our ancestors were not fools. They knew that in certain
years there may be droughts or water shortages for some other reason, and water was also
required for cattle to drink and bathe in etc. Hence they built a pond attached to every temple,
etc. These were their traditional rain water harvesting methods, which has served them for
thousands of years.”

“Regularisation should only be permitted in exceptional cases e.g. where lease has been granted under some
Government Notification to landless labourers or members of Scheduled Castes/Tribes, or where there is already a
school, dispensary or other public utility on the land.”
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WHAT DIRECTIONS DID THE SUPREME COURT GIVE?

The State governments were directed to ensure the eviction of
unauthorised occupants of Gram Sabha lands and the restoration
of those lands to the Gram Sabhas.

The States were directed to prepare schemes by way of which
the eviction was to be done.

The schemes were to provide for:

*  Speedy “Evictions”, after issuing a show cause notice
followed by a brief hearing.

Long durations of occupation/ huge expenditures in
constructions/ political clout should not be reasons to permit the
regularisation of the encroachments.

Regularisation should be allowed in exceptional cases where a
larger public interest is at hand.

The States were also directed to submit compliance reports from
time to time to the SC.



4% Ae@q 6GFal Qaeq dae? WHAT IMPLICATIONS DID THE JUDGEMENT HAVE ON ODISHA?

BE4I6Q AIAIRNQE/ QNI ARG adeq ARG 996 U | 9QI 9194, A8da] IR, @F Dependence on commons in Odisha is quite high. They are used for grazing, fodder

2Iesiaol, @R g 6 YaURY QQAQ ARl YRR MIGAIN | Q18 F6aSaq QIQl 9219 collection, agricultural needs, sources of water and a variety of other uses. One major

RQQQ6IA 6aI] /ATARUQS AHE 65Q dlsl 9@ 9@ AAY | aedlin &° AIdRIEe G8E 999 problem plaguing the commons was the occupation of such properties by private

individuals. The loss of common lands had become a talking point in Odisha even
before the Jagpal Singh judgement. As a result of the judgement, the State would now

have to make provisions to ensure the eviction of such people and restore the status
of common lands.
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WHAT ACTION HAS ODISHA TAKEN
IN RESPONSE TO THE SUPREME COURT’S DIRECTIONS?

In response to the Jagpal Singh judgement, Odisha has taken

the following action:

New Administrative Orders:

Press Note issued by the Information and Public Relations
Department (25.06.2011):

Collectors of all districts have been asked to ensure that

all earlier encroachment cases are settled and no new
encroachments are permitted, in line with the Supreme Court’s
directions.

Circular issued by the Revenue and Disaster Management
Department (27.08.2014):

The circular provided that in cases where communal lands were
absolutely necessary, in such cases an equal extent of suitable
land would have to be for the common use of the villagers.
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ARETHERE ANY JUDGEMENTS OF THE ODISHA HIGH COURT ON PROTECTION OF THE COMMONS?

i. Tapan Kumar Das v. Cuttack Municipal Corporation
(W.P. (C) No. 8797 of 2004):

In this case, a public interest litigation was filed to stop the flow of
drainage water which was causing a nuisance to the people in the
area. The flow was on account of the filling up of a tank located
nearby by a builder who had carved out plots of land with an intention
of selling them. Another case, concerning all the major tanks in
Cuttack was also brought before the court.

Noting the similarities, the court decided to club the matters and make
a decision on whether the lands marked as tanks in the Revenue
Records could be converted to homesteads. The court came down
heavy on the illegal encroachers and directed the State of Odisha to:

» Ensure that tanks are made free from land grabbers;

» Set up a seven-member committee consisting of environmentalists
district collectors and other district officials, which was to be
headed by the revenue divisional commissioner, Cuttack. The
Committee was tasked with:

o Scrutinising applications seeking the conversion of tank lands
to homesteads;

o Conduct a survey to see how many such unauthorised structures
have been constructed over tanks;

o0 Set up measures to renovate and restore tanks.

ii. Parameswar Mohanty v. State of Orissa
(0.J.C No. 6365 of 1997):

The petitioner in this case prayed for the quashing
of a show cause order passed by the Additional
Tahasildar enquiring as to why an order should not
be passed against the petitioner for unauthorised
possession of Government land under the Odisha
Prevention of Land Encroachment (OPLE) Act, 1972.

The question before the court was whether the
Abada Jogya Anabadi land in question was
Government land as per the OPLE. A careful reading
of section 2 allowed the court to determine that the
land was within the purview of “all lands” under the
section. The factual nature of the encroachment
however had not yet been decide upon by the
Tahsildar and the case was thus remanded back to
him as per the provisions of the OPLE.



asIge

+ g aQQlal Arlveq 2ede Ad 6dlisl/ A9ARIQE IHER ARG

PANCHAYATS

* Should manage all the common property resources within their jurisdiction;

SqlE] AAAQ FeQadin A6l 4REe aaal * Ensure that there are no encroachments of common property;

* @RQQCINR dRNRQ ABDERQ Qg @lelae! él@léﬂ@ e @

Conduct hearings to enquire about the nature of encroachment;
° ZIQdlia L6m GQRII@G‘\ PDAQAM ARD FA6R Q@@ daedd GlQs!

Provide for speedy eviction of illegal encroachers, if any;

6209 6Rl6d 6e2lag PeQada Aade 6QIardIg clal Jade aQal

Ensure that no unfair regularisation of illegal occupation is permitted.
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CONCERNED CITIZENS

» Stay aware of overall status of commons and rights over common property in the state;
* 008 calgl/ AdQIUQS 9%8Q AQeIRql diR 2dalgldiag QIGGAIR ARl 6 A8 @GR

N » Can make the authority responsible for managing the particular common property,
QYQEQ LEQLR @Q

aware of any encroachments on such land.









